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STATE OF NEW YORK

10489

| N ASSEMBLY

May 22, 2020

Introduced by COWM TTEE ON RULES -- (at request of M of A Gottfried,
Barron, Buchwal d, Cusick, Cynmbrowitz, Dinowitz, Englebright, Galef,
Jaffee, Kim Lupardo, McMahon, Msley, OQis, Seawight, Sinon, Thiele)
-- read once and referred to the Cormittee on Health

AN ACT to anend the social services law, in relation to the determ -
nation of eligibility for nedical assistance benefits

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Cause (vi) of subparagraph 1 of paragraph (e) of subdivi-
sion 5 of section 366 of the social services |aw, as amended by section
13 of part MMof chapter 56 of the |aws of 2020, is anmended to read as
fol | ows:

(vi) "look-back period" neans the sixty-nonth period immediately
preceding the date that an institutionalized individual is both institu-
tionalized and has applied for nedical assistance, or in the case of a
non-institutionalized individual, subject to federal approval, for
transfers nade on or after October first, two thousand twenty, the thir-
ty-nonth period inmrediately preceding the date that such non-institu-
tionalized individual applies for medical assistance coverage of |ong
termcare services. Nothing herein precludes a review of eligibility for
retroactive authorization for nedical expenses incurred during the three
nmont hs prior to the nonth of application for nedical assistance.

§ 2. Causes (iii) and (iv) of subparagraph 4 of paragraph (e) of
subdi vision 5 of section 366 of the social services law, as added by
section 26-a of part C of chapter 109 of the laws of 2006, are anended
and a new clause (v) is added to read as follows:

(iii) a satisfactory showing is nmade that: (A) the individual or the
individual's spouse intended to dispose of the assets either at fair
mar ket val ue, or for other valuable consideration; or (B) the assets
were transferred exclusively for a purpose other than to qualify for
medi cal assistance; or (C) all assets transferred for Iless than fair
mar ket value have been returned to the individual or used on the indi-
vidual's behal f; or

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
LBD16397-01-0



OCOO~NOUIRWNPEF

A. 10489 2

(iv) denial of eligibility would cause an undue hardship, such that
application of the transfer of assets provision would deprive the indi-
vi dual of nedical care such that the individual's health or |ife would
be endangered, or would deprive the individual of food, clothing, shel-
ter, or other necessities of |ife. The conm ssioner of health shal
devel op a hardshi p wai ver process which shall include a timely process
for determning whether an undue hardship waiver will be granted and a
timely process under which an adverse determ nation can be appeal ed. The
comm ssi oner of health shall provide notice of the hardshi p waiver proc-
ess in witing to those individuals who are required to conply with the
transfer of assets provision under this section. If such an individual
is an institutionalized individual, the facility in which he or she is
residing shall be permtted to file an undue hardshi p wai ver application
on behalf of such individual with the consent of the individual or the
personal representative of the individual[-]; _or

(v) The transfer was to a famly nmenber or informal caregiver before
the current period of institutional status, or before the application
for Medicaid for non-institutional long-termcare services, and all the
following conditions are net:

(A) the transfer is in exchange for care services the famly nmenber or
informal caregiver provided to the client or the client's spouse;

(B) the client or the client's spouse had a docunented need for the
care services provided by the famly nenber or informal caregiver;

(C) the fair market value of the asset transferred is conparable to
the fair market value of the care services provided; and

(D) the time for which care services are clained is reasonabl e based
on the kind of services provided.

8 3. Subparagraph 5 of paragraph (e) of subdivision 5 of section 366
of the social services |law, as added by section 26-a of part C of chap-
ter 109 of the laws of 2006, is anmended to read as follows:

(5) Any transfer made by an individual or the individual's spouse
under subparagraph three of this paragraph shall cause the person to be
ineligible for services for a period equal to the total, cunulative
unconpensated value of all assets transferred during or after the | ook-
back period, divided by the average nonthly costs of nursing facility
services provided to a private patient for a given period of tinme at the
time of application, as determ ned pursuant to the regulations of the
department. For purposes of this subparagraph, the average nmonthly costs
of nursing facility services to a private patient for a given period of
time at the time of application shall be presunmed to be one hundred
twenty percent of the average nedi cal assistance rate of paynent as of
the first day of January of each year for nursing facilities within the
regi on where the applicant resides, as established pursuant to paragraph
(b) of subdivision sixteen of section twenty-eight hundred seven-c of
the public health law. The period of ineligibility shall begin the first
day of a nonth during or after which assets have been transferred for
|l ess than fair market value, or, (i) for institutionalized individuals,
the first day the otherwise eligible individual is receiving services
for which nedi cal assistance coverage would be available based on an
approved application for such care but for the provisions of subpara-
graph three of this paragraph, whichever is later, and which does not
occur in any other periods of ineligibility under this paragraph, or
(ii) for non-institutionalized individuals, the first day the otherw se
eligible individual is functionally eligible for services for which

nedi cal assi stance would be avail able based on an approved application
for such care but for the provisions of subparagraph three of this para-
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graph, whichever is later, and which does not occur in any other periods
of ineligibility under this paragraph

8 4. Subdivision 12 of section 366-a of the social services |law, as
added by section 36-c of part B of chapter 57 of the laws of 2015, s
anended to read as foll ows:

12. The conmi ssioner shall devel op expedited procedures for determn-
i ng nedical assistance eligibility for any nedical assistance applicant
with an inmediate need for personal care or consuner directed persona
assi stance services pursuant to paragraph (e) of subdivision two of
section three hundred sixty-five-a of this title or section three
hundred sixty-five-f of this title, respectively. Such procedures shal
require that a final eligibility determ nation be made wi thin seven days
of the date of a [eoenptete] nedical assistance application that shall be
conplete, except that a non-institutionalized individual applicant nmay
attest that no transfers of assets were nade within the | ook-back period
under subdivision five of section three hundred sixty-six of this title;
provided the non-institutionalized individual applicant shall subnit
conplete docunentation of assets during the |ook-back period within
thirty days of the date the application was filed.

8 5. This act shall take effect Cctober 1, 2020; provided, however,
that if the anmendnments nade to clause (vi) of subparagraph 1 of para-
graph (e) of subdivision 5 of section 366 of the social services |law by
section 13 of part MM of chapter 56 of the |aws of 2020 shall not have
taken effect on or before such date then section one of this act shal
take effect on the sane date and in the same nmanner as such chapter of
the laws of 2020 takes effect.




