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STATE OF NEW YORK

10035

| N ASSEMBLY

March 4, 2020

Introduced by M of A SANTABARBARA -- read once and referred to the
Commi ttee on Governnental Enpl oyees

AN ACT to anmend the civil service law, in relation to powers of the
public enploynment relations board to assess danages

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (d) of subdivision 5 of section 205 of the «civil
service | aw, as anended by chapter 83 of the |aws of 2006, is anended to
read as foll ows:

(d) To establish procedures for the prevention of inproper enployer
and enpl oyee organi zation practices as provided in section two hundred
nine-a of this article, and to issue a decision and order directing an
of fending party to cease and desist fromany inproper practice, and to
take such affirmative action as wll effectuate the policies of this
articl e [ {(but—not—to—assess—exenplary—danmnges)r], including but not
limted to the reinstatement of enployees with or w thout back pay and
the assessment of exenplary damages upon a finding that an offending
party has conmitted repeated inproper practices or an egregious
practice; provided, however, that except as appropriate to effectuate
the policies of subdivision three of section two hundred nine-a of this
article, the board shall not have authority to enforce an agreenent
between an enployer and an enpl oyee organi zati on and shall not exercise
jurisdiction over an alleged violation of such an agreenent that would
not otherwi se constitute an inproper enployer or enpl oyee organization
practice; provided further that, without limting in any way the board's
general power to take affirmative action, including the provision to
make whole relief, the board' s power to address enployer violations of
cease and desist orders issued pursuant to this section in connection
with charges of unfair |abor practices under paragraph (d) of subdivi-
sion one of section two hundred nine-a of this article shall include, to
the extent the board deens appropriate, the authority to make enployees
whole for the loss of pay and/or benefits resulting fromthe violation
of the cease and desist order and the underlying unfair |abor practice
by providing that any agreenent between the parties be given retroactive
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effect to the date on which the unfair |abor practice was found to have
commenced and by providing for appropriate interest from that date,
calculated using the short-term federal rate for the underpaynent of
taxes as set out in 26 U S.C. 6621.14, except that the nmake whole relief
provided for under this paragraph shall not be ordered when and to the
extent that the enpl oyee organization is also found to have refused to
bargain in good faith. Wen the board has determined that a duly recog-
ni zed or certified enpl oyee organi zation representing public enployees
has breached its duty of fair representation in the processing or fail-
ure to process a claimalleging that a public enployer has breached its
agreement with such enployee organization, the board may direct the
enpl oyee organi zati on and the public enployer to process the contract
claim in accordance wth the parties' grievance procedure. The board
may, in its discretion, retain jurisdiction to apportion between such
enpl oyee organization and public enployer any danmages assessed as a
result of such grievance procedure. The pendency of proceedings under
this paragraph shall not be used as the basis to delay or interfere with
determnation of representation status pursuant to section two hundred
seven of this article or with collective negotiations. The board shal
exerci se excl usive nondel egabl e jurisdiction of the powers granted to it
by this paragraph, in which connection, no finding of fact or |aw
contained in a report and recommendati on of a hearing officer appointed
pursuant to subdivision two of section seventy-five of this chapter
shal |l preclude the resolution of any issue of fact or law in a subse-
quent proceeding held wunder procedures established by the board under
thi s paragraph; provided, however, that this sentence shall not apply to
the city of New York. The board of collective bargaining established by
section eleven hundred seventy-one of the New York city charter shal
establish procedures for the prevention of inproper enployer and enpl oy-
ee organi zation practices as provided in section 12-306 of the adm nis-
trative code of the city of New York, provided, however, that a party
aggrieved by a final order issued by the board of collective bargaining
in an inproper practice proceeding may, within ten days after service of
the final order, petition the board for review thereof. Wthin twenty
days thereafter, the board, in its discretion, may assert jurisdiction
to review such final order. The failure or refusal of the board to
assert jurisdiction shall not be subject to judicial review Upon the
refusal of the board to assert jurisdiction, an aggrieved party shal
have the right to seek review of the final order of the board of collec-
tive bargaining. Such proceeding to review shall be brought within thir-
ty days of the board's refusal and shall otherwise conform to the
requi rements of article seventy-eight of the civil practice |aw and
rules. If the board shall choose to review, it may affirm or reverse in
whole or in part, or nodify the final order, or remand the matter for
further proceedings, or nake such other order as it nmay deem appropri-
ate, provided, however, that findings by the board of collective
bargaining regarding evidentiary nmatters and issues of credibility
regardi ng testinmony of wtnesses shall be final and not subject to board
review.
8 2. This act shall take effect inmediately.



