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STATE OF NEW YORK

9175

| N SENATE

Cct ober 10, 2018

Introduced by Sen. BENJAMN -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Rul es

AN ACT to anmend the administrative code of the city of New York, the
enmergency tenant protection act of nineteen seventy-four, the energen-
cy housing rent control law and the civil practice law and rules, in
relation to the statute of limtations on rent overcharges for regu-
lated wunits; inrelation to requiring owners to keep rent records for
six years; and in relation to deregulated units as a result of over-
char ges

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions a and g of section 26-516 of the administra-
tive code of the city of New York, subdivision a as anended by chapter
116 of the laws of 1997, are anended to read as foll ows:

a. Subject to the conditions and limtations of this subdivision, any
owner of housing accommopdati ons who, upon conpl aint of a tenant, or of
the state division of housing and community renewal, is found by the
state division of housing and comunity renewal, after a reasonable
opportunity to be heard, to have collected an overcharge above the rent
aut horized for a housing accommpbdati on subject to this chapter shall be
liable to the tenant for a penalty equal to three tinmes the anmpunt of
such overcharge. [#hA—nro—event—shall-—such] Except as provided for in
section 26-504.4 of this chapter, treble damage [peraltyy] penalties

shall not be assessed against an owner based solely on said owner's
failure to file a tinmely or proper initial or annual rent registration
statement. |If the owner establishes by a preponderance of the evidence

that the overcharge was not willful, the state division of housing and
conmunity renewal shall establish the penalty as the amount of the over-
charge plus interest. (i) Except as to conplaints filed pursuant to
clause (ii) of this paragraph, the legal regulated rent for purposes of
determining an overcharge, shall be the rent indicated in the annual
registration statenent filed [fou] six years prior to the npbst recent
registration statement, (or, if nore recently filed, the initial regis-
tration statement) plus in each case any subsequent | awful increases and

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
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adj ustnments. Were the anobunt of rent set forth in the annual rent
registration statement filed [fow] six years prior to the nost recent
registration statenent is not challenged within [fews] six years of its
filing, neither such rent nor service of any registration shall be

subj ect to challenge at any time thereafter. (ii) As to conplaints
filed within ninety days of the initial registration of a housing accom
nodation, the legal regulated rent shall be deened to be the rent

charged on the date [feu+] six years prior to the date of the initia
registration of the housing acconmmpdation (or, if the housing accomo-
dation was subject to this chapter for less than [few+] six years, the
initial legal regulated rent) plus in each case, any | awful increases
and adjustnents. Were the rent charged on the date [fewr] six years
prior to the date of the initial registration of the accommpdati on
cannot be established, such rent shall be established by the division.

Where the rent charged on the date [feu+] six years prior to the date
of initial registration of the housing acconmodati on cannot be estab-
lished, such rent shall be established by the division provided that
where a rent is established based on rentals determnmi ned under the
provi sions of the |ocal energency housing rent control act such rent
must be adjusted to account for no I ess than the m ni mumincreases which
would be permitted if the housing acconmpbdati on were covered under the
provi sions of this chapter. Were the anbunt of rent set forth in the
annual rent registration statenment filed [feu+] six years prior to the
nmost recent registration statenent is not challenged within [feds] six
years of its filing, neither such rent nor service of any registration
shal |l be subject to challenge at any time thereafter.

(1) The order of the state division of housing and conmmunity renewal
shall apportion the owner's Iliability between or anong two or nore
tenants found to have been overcharged by such owner during their
particul ar tenancy of a unit.

(2) Except as provided under clauses (i) and (ii) of this paragraph, a
conpl aint under this subdivision shall be filed with the state division
of housing and community renewal within [fews+] six years of the first
overcharge alleged and no determ nation of an overcharge and no award or
cal cul ation of an award of the ampunt of an overcharge nay be based upon
an overcharge having occurred nore than [feu+] six years before the
complaint is filed. (i) No penalty of three tinmes the overcharge may be
based wupon an overcharge having occurred nore than [twe] six years
before the conplaint is filed or upon an overcharge whi ch occurred prior
to April first, nineteen hundred eighty-four. (ii) Any conplaint based
upon overcharges occurring prior to the date of filing of the initial
rent registration as provided in section 26-517 of this chapter shall be
filed within ninety days of the mailing of notice to the tenant of such
regi stration. Thi s paragraph shall preclude exam nation of the rental
hi story of the housing accommbdati on prior to the |[#feuwr—year] six-year
period preceding the filing of a conplaint pursuant to this subdivision

(3) Any affected tenant shall be notified of and given an opportunity
to join in any conplaint filed by an officer or enployee of the state
di vi sion of housing and community renewal .

(4) An owner found to have overcharged may be assessed the reasonabl e
costs and attorney's fees of the proceeding and interest from the date
of the overcharge at the rate of interest payable on a judgnent pursuant
to section five thousand four of the civil practice | aw and rul es.

(5) The order of the state division of housing and comunity renewal
awar di ng penalties may, upon the expiration of the period in which the
owner may institute a proceeding pursuant to article seventy-eight of
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the civil practice law and rules, be filed and enforced by a tenant in
the same manner as a judgnment or not in excess of twenty percent thereof
per nonth may be of fset against any rent thereafter due the owner.

g. Any owner who has duly registered a housi ng accommobdati on pursuant
to section 26-517 of this chapter shall not be required to nmaintain or
produce any records relating to rentals of such accommobdati on for nore
than [feu+] six years prior to the nost recent registration or annual
statenment for such accommodati on.

8§ 2. Subdivision b and subparagraph (g) of paragraph 1 of subdivision
g of section 26-405 of the adm nistrative code of the city of New York,
subparagraph (g) of paragraph 1 of subdivision g as anended by section
31 of part A of chapter 20 of the laws of 2015, are anended to read as
fol | ows:

b. Such agency, to effectuate the purposes of this chapter, and in
accordance with the standards set forth in paragraph two of subdivision
c of this section, may set aside and correct any maxi mumrent resulting
fromillegality, irregularity in vital mtters [e+]. fraud or rent
overcharges regardless of whether there was fraud or illegality, occur-
ring prior to or after May first, nineteen hundred sixty-two.

(g) There has been since July first, nineteen hundred seventy, a ngjor
capital inprovenent required for the operation, preservation or mainte-
nance of the structure. An adjustnent under this subparagraph (g) for
any order of the conmissioner issued after the effective date of the
rent act of 2015 shall be in an ampunt sufficient to anmortize the cost
of the inprovenents pursuant to this subparagraph (g) over an eight-year
period for buildings with thirty-five or fewer units or a nine year
period for buildings with nore than [thiy—ive] thirty-five units, or

8§ 3. Section 26-504.2 of the adm nistrative code of the city of New
York is amended by adding a new subdivision c to read as foll ows:

c. Notwi thstanding section 26-516 of this chapter and section two
hundred thirteen-a of the <civil practice |law and rules, the periods
provided for therein for exam nation of the rental history of the accom
nodation for the determ nation of an overcharge and whether the acconmo-
dation is subject to this law are extended by the period during which
the owner is not in conpliance with the requirenents of subdivision b of
this section.

8 4. The adnmnistrative code of the city of New York is anended by
addi ng a new section 26-504.4 to read as follows:

§ 26-504.4 Deregulation. Notw thstanding any provision of law to the
contrary, where a wunit is deregulated as a result of overcharges, the
unit shall be returned to rent stabilization under the applicable
sections of law, wthin six nonths. Where an owner fails to register
such unit as rent stabilized pursuant to section 26-517 of this chapter,
the state division of housing and conmunity renewal shall inpose a
penalty equal to the anmpbunt of such overcharge, plus accrued interest.
For each year an owner fails to register such unit pursuant to section
26-517 of this chapter, penalties inposed by the state division of hous-
ing and comunity renewal shall be at [east two thousand dollars and
shall not exceed ten thousand dollars.

8 5. Paragraph 1 of subdivision a of section 12 of section 4 of chap-
ter 576 of the laws of 1974, «constituting the energency tenant
protection act of nineteen seventy-four, as anended by chapter 403 of
the laws of 1983, the opening paragraph and clause (i) of subparagraph
(b) as anended by chapter 116 of the | aws of 1997, is anended to read as
fol | ows:
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(1) Subject to the conditions and limtations of this paragraph, any
owner of housing accommodations in a city having a population of |ess
than one nillion or a town or village as to which an enmergency has been
decl ared pursuant to section three, who, upon conplaint of a tenant or
of the state division of housing and community renewal, is found by the
state division of housing and community renewal, after a reasonable
opportunity to be heard, to have coll ected an overcharge above the rent
aut hori zed for a housi ng acconmodati on subject to this act shall be
liable to the tenant for a penalty equal to three tines the anmount of
such overcharge. [#+A—nro—event—shall—such] Except as provided for in
section five-b of this section, treble danage [peratty] penalties shal
not be assessed agai nst an owner based solely on said owner's failure to
file a proper or tinely initial or annual rent registration statenent.
If the owner establishes by a preponderance of the evidence that the
overcharge was neither willful nor attributable to his negligence, the
state division of housing and comunity renewal shall establish the
penalty as the ambunt of the overcharge plus interest at the rate of
i nterest payable on a judgment pursuant to section five thousand four of
the civil practice law and rules. (i) Except as to conplaints filed
pursuant to clause (ii) of this paragraph, the legal regulated rent for
purposes of determining an overcharge, shall be deened to be the rent
indicated in the annual registration statement filed [few] six years
prior to the npbst recent registration statenent, (or, if nore recently
filed, the initial registration statement) plus in each case any subse-
quent lawful increases and adjustnments. Wiere the anount of rent set
forth in the annual rent registration statenment filed [fe&4+] six years
prior to the nost recent registration statenment is not challenged wthin
[fFeu+] six years of its filing, neither such rent nor service of any
regi stration shall be subject to challenge at any tine thereafter. (ii)
As to conplaints filed within ninety days of the initial registration of
a housi ng accommodation, the | egal regulated rent for purposes of deter-
m ni ng an overcharge shall be deenmed to be the rent charged on the date
[Fou] six vyears prior to the date of the initial registration of the
housi ng accommodation (or, if the housing acconmpbdati on was subject to
this act for less than [feur] six years, the initial |egal regulated
rent) plus in each case, any lawful increases and adjustments. Were the
rent charged on the date [feu+] six years prior to the date of the
initial registration of the accomodation cannot be established, such
rent shall be established by the division. Were the anount of rent set
forth in the annual rent registration statenent filed [few+] six years
prior to the nost recent registration statenment is not challenged wthin
[Fou] six years of its filing, neither such rent nor service of any
regi stration shall be subject to challenge at any tinme thereafter

(a) The order of the state division of housing and comunity renewal
shal |l apportion the owner's liability between or anmong two or nore
tenants found to have been overcharged by such owner during their
particul ar tenancy of a unit.

(b) (i) Except as provided wunder <clauses (ii) and (iii) of this
subpar agraph, a conpl aint under this subdivision shall be filed with the
state division of housing and comunity renewal within [few] six years
of the first overcharge alleged and no deternmination of an overcharge
and no award or calculation of an award of the anpbunt of an overcharge
may be based upon an overcharge having occurred nore than [fedr] six
years before the complaint is filed. This paragraph shall preclude exam
ination of the rental history of the housing accomobdati on prior to the
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[ Fou—year] six-year period preceding the filing of a conplaint pursuant
to this subdivision.

(ii) No penalty of three times the overcharge nmay be based upon an
overcharge having occurred nore than [+we] six years before the
complaint is filed or upon an overcharge which occurred prior to Apri
first, nineteen hundred ei ghty-four.

(iii) Any compl aint based upon overcharges occurring prior to the date
of filing of the initial rent registration as provided in subdivision b
of section twelve-a of this act shall be filed within ninety days of the
mai ling of notice to the tenant of such registration.

(c) Any affected tenant shall be notified of and given an opportunity
to join in any conplaint filed by an officer or enployee of the state
di vi sion of housing and comrunity renewal .

(d) An owner found to have overcharged shall, in all cases, be
assessed the reasonable costs and attorney's fees of the proceeding, and
interest fromthe date of the overcharge at the rate of interest payable
on a judgment pursuant to section five thousand four of the civil prac-
tice law and rul es.

(e) The order of the state division of housing and comunity renewal
awar di ng penalties may, upon the expiration of the period in which the
owner nmay institute a proceeding pursuant to article seventy-eight of
the civil practice law and rules, be filed and enforced by a tenant in
the sanme nmanner as a judgnent or, in the alternative, not in excess of
twenty percent thereof per nonth may be of fset against any rent there-
after due the owner.

(f) Unless a tenant shall have filed a conplaint of overcharge with
t he division which conplaint has not been withdrawn, nothing contained
in this section shall be deenmed to prevent a tenant or tenants, claimnng
to have been overcharged, from comencing an action or interposing a
counterclaimin a court of conpetent jurisdiction for damages equal to
the overcharge and the penalty provided for in this section, including
interest fromthe date of the overcharge at the rate of interest payable
on a judgment pursuant to section five thousand four of the civil prac-
tice law and rules, plus the statutory costs and all owabl e di sbursenents
in connection wth the proceeding. Such action nust be comenced or
counterclaiminterposed within [fes+] six years of the date of the
all eged overcharge but no recovery of three tinmes the amount of the
overcharge may be awarded with respect to any overcharge which had
occurred nore than [t+we] six years before the action is conmenced or
counterclaimis interposed.

8§ 6. Paragraph 8 of subdivision a of section 12 of section 4 of chap-
ter 576 of the laws of 1974, «constituting the energency tenant
protection act of nineteen seventy-four, as anmended by chapter 403 of
the laws of 1983, is amended to read as foll ows:

(8) Any owner who has duly registered a housing accommodati on pursuant
to section twelve-a of this act shall not be required to nmaintain or
produce any records relating to rentals of such accommpdation nore than
[fe] six years prior to the nost recent registration or annual state-
ment for such accommodati on.

8 7. Subdivision ¢ of section 12 of section 4 of chapter 576 of the
laws of 1974, constituting the emergency tenant protection act of nine-
teen seventy-four, as added by chapter 102 of the laws of 1984, is
amended to read as foll ows:

c. The state division of housing and community renewal may, by regu-
|ation, provide for admnistrative review of all orders and determ -
nations issued by it pursuant to this act. Any such regul ati on shal
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provide that if a petition for such review is not determned wthin
ninety days after it is filed, it shall be deenmed to be denied. Howev-
er, the division may grant one extension not to exceed thirty days with
the consent of the party filing such petition; any further extension may
only be granted with the consent of all parties to the petition. No
proceedi ng nmay be brought pursuant to article seventy-eight of the civil
practice law and rules to [ehallanrge] challenge any order or determ -
nation which is subject to such adm nistrative review unl ess such revi ew
has been sought and either (1) a determ nation thereon has been nade or
(2) the ninety-day period provided for deternmination of the petition for
review (or any extension thereof) has expired.

8§ 8. Section 4 of chapter 576 of the laws of 1974, constituting the
energency tenant protection act of nineteen seventy-four, is anmended by
addi ng a new section 5-b to read as foll ows:

§ 5-b. Deregulation. Notwithstanding any provision of law to the
contrary, where a wunit is derequlated as a result of overcharges, the
unit shall be re-regulated pursuant to this chapter within six nonths.
Were an owner fails to register such unit as rent stabilized pursuant
to section twelve-a of this section, the state division of housing and
community renewal shall inpose a penalty equal to the anpbunt of such
overcharge, plus accrued interest. For each year an owner fails to
register such unit pursuant to section twelve-a of this section, penal-
ties inposed by the state division of housing and community renewal
shall be at least two thousand dollars and shall not exceed ten thousand
dol | ars.

8§ 9. Subdivision 3 of section 5 of chapter 274 of the laws of 1946,
constituting the emergency housing rent control |aw, as anended by chap-
ter 337 of the laws of 1961, is anended to read as foll ows:

3. The commission may fromtine to tinme to effectuate the purposes of
this act adopt, promul gate, amend or rescind such rules, regul ations or
orders as it nmay deem necessary or proper for the control of evictions.
It my require that an order granting a certificate of eviction be
obtained fromit prior to the institution of any action or proceeding
for the recovery of possession of any housing accommopdati on subject to a
maxi mum rent under this act upon the grounds specified in subdivision
two of this section or where it finds that the requested renoval or
eviction is not inconsistent with the purposes of this act and woul d not
be likely to result in the circumention or evasion thereof; provided,
however, that no such order shall be required in any action or proceed-
ing brought pursuant to the provisions of subdivision one of this
secti on.

The commission on its own initiative or on application of a tenant may
revoke or cancel an order granting such certificate of eviction at any
time prior to the execution of a warrant in a sumary proceeding to
recover possession of real property by a court whenever it finds that:

(a) the certificate of eviction was obtained by fraud or illegality;
[ ]

(b) the landlord' s intentions or circunstances have so changed that
the prem ses, possession of which is sought, will not be used for the

pur pose specified in the certificate[-];. or

(c) the certificate of eviction was obtained as a result of over-
charges, regardl ess of whether there was fraud or illegality.

The comrencenent of a proceeding by the comri ssion to revoke or cance
an order granting a certificate of eviction shall stay such order until
the final deternmination of the proceeding regardless of whether the
waiting period in the order has already expired. In the event the
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comm ssion cancels or revokes such an order, the court having jurisdic-
tion of any summary proceeding instituted in such case shall take appro-
priate action to dism ss the application for renoval of the tenant from
the real property and to vacate and annul any final order or warrant
granted or issued by the court in the matter.

8§ 10. Subdivision 5 of section 11 of chapter 274 of the |aws of 1946,
constituting the enmergency housing rent control |aw, as anended by chap-
ter 706 of the laws of 1966, is anended to read as foll ows:

5. If any landlord who receives rent froma tenant violates a regu-
| ation or order prescribing the maximumrent with respect to the housing
accomuodat i ons for which such rent is received from such tenant, the
tenant paying such rent may, within [fwe] six years fromthe date of the
occurrence of the violation, except as hereinafter provided, bring an
action against the landl ord on account of the overcharge as hereinafter
defined. In such action, the landlord shall be liable for reasonable
attorney's fees and costs as determ ned by the court, plus whichever of
the following sunms is the greater: (a) Such anpbunt not nore than three
times the anount of the overcharge, or the overcharges, upon which the
action is based as the court in its discretion nay determ ne, or (b) an
anount not |l ess than twenty-five dollars nor nore than fifty dollars, as
the court in its discretion my determ ne; provided, however, that such
amount shall be the ampunt of the overcharge or overcharges or twenty-
five dollars, whichever is greater, if the defendant proves that the
violation of the regulation or order in question was neither willful nor
the result of failure to take practicable precautions against the occur-
rence of the violation. As used in this section, the word "overcharge"
shal | nean the ampunt by which the consideration paid by a tenant to a
| andl ord exceeds the applicable maximum rent. |f any |andlord who
receives rent froma tenant violates a regulation or order prescribing
maxi mum rent with respect to the housing accommodati ons for which such
rent is received fromsuch tenant, and such tenant <either fails to
institute an action under this subdivision within thirty days fromthe
date of the occurrence of the violation or is not entitled for any
reason to bring the action, the conmi ssion may institute an action on
behal f of the state within such [twe—year] six-year period. |f such
action is instituted by the comm ssion, the tenant affected shall there-
after be barred from bringing an action for the sane violation or
violations. Any action under this subdivision by either the tenant or
the commssion, as the case nmay be, may be brought in any court of
conpetent jurisdiction. Recovery, by judgnent or otherwise, in an
action for damages under this subdivision shall be a bar to the recovery
under this subdivision of any recovery, by judgment or otherw se, in any
ot her action against the sane |andlord on account of the sane overcharge
or overcharges prior to the institution of the action in which such
recovery of dammges was obtai ned. Were recovery by judgnent or other-
wise is obtained in an action instituted by the conmm ssion under this
subdi vision, there shall be paid over to the tenant from the noneys
recovered, one-third of such recovery, exclusive of costs and di sburse-
ment or the anobunt of the overcharge or overcharges, whichever is the
greater.

8 11. Section 213-a of the civil practice |law and rul es, as amended by
chapter 116 of the laws of 1997, is amended to read as foll ows:

§ 213-a. Actions to be commrenced within [feur] six years; residential
rent overcharge. An action on a residential rent overcharge shall be
commenced within [fes+] six years of the first overcharge all eged and no
determ nation of an overcharge and no award or cal cul ati on of an award
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of the anount of any overcharge may be based upon an overcharge having
occurred nore than [few+] six years before the action is comenced. This
section shall preclude exanination of the rental history of the housing
accomodation prior to the [fewtr—year] six-year period inmediately
precedi ng the comrencenent of the action.

8§ 12. This act shall take effect on the one hundred eightieth day
after it shall have beconme a | aw, provided that the anmendnments to chap-
ter 4 of title 26 of the adm nistrative code of the city of New York
made by sections one, three and four of this act shall expire on the
same date as such | aw expires and shall not affect the expiration of
such law as provided under section 26-520 of such | aw, provided, howev-
er, that the amendnments to section 26-405 of the city rent and rehabili-
tation | aw made by section two of this act shall remain in full force
and effect only as long as the public energency requiring the regul ation
and control of residential rents and evictions continues, as provided in
subdivision 3 of section 1 of the |ocal energency housing rent contro
act; provided, however, that the anendnments to the energency tenant
protection act of nineteen seventy-four nmade by sections five, six,
seven and eight of this act shall expire on the sane date as such act
expires and shall not affect the expiration of such act as provided in
section 17 of chapter 576 of the laws of 1974; provided, further, that
the amendments to section 4 of the emergency housing rent control |aw
made by sections nine and ten of this act shall expire on the sane date
as such |aw expires and shall not affect the expiration of such |aw as
provided in subdivision 2 of section 1 of chapter 274 of the laws of
1946.



