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STATE OF NEW YORK

8232

| N SENATE

April 20, 2018

Introduced by Sen. STAVISKY -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmittee on Fi nance

AN ACT to anend the tax |aw and the state finance law, in relation to
the creation of the cigarette tax enforcenent fund; and making an
appropriation therefor

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 472 of the tax |law, as anended by
chapter 629 of the laws of 1996, and as further anended by section 104
of part A of chapter 62 of the laws of 2011, is anended to read as
fol | ows:

1. The conmi ssioner shall prescribe, prepare and furnish stanps of
such denominations and quantities as nmay be necessary for the paynent of
the tax on cigarettes inposed by this article, plus the paynent by the
agent of a concurrent expense allowance for the cigarette tax enforce-
nment fund established pursuant to section ninety-nine-ee of the state
finance law of four cents per stanp which shall be deposited pursuant to
subdi vision (c) of section four hundred eighty-two of this article, and
may fromtine to tinme and as often as he deens advi sable provide for the
i ssuance and exclusive use of stanps of a new design and forbid the use
of stamps of any other design, in the nmanner and wth the effect
provided in section two hundred seventy-four of +this chapter. The
conmi ssi oner shall make provisions for the sale of such stanps at such
pl aces and at such times as he may deem necessary and may |icense agents
for such purpose. The commissioner nay license dealers in cigarettes,
who mai ntain separate warehousing facilities for the purpose of receiv-
ing and distributing cigarettes and conducting their business, who have
received conmtnments fromat least two cigarette nmanufacturers whose
aggregate market share is at |least forty percent of the New York state
cigarette market, and inporters, exporters and manufacturers of ciga-
rettes, and other persons within or without the state as agents to buy
or affix stanps to be used in paying the tax herein inposed, but an
agent shall at all tinmes have the right to appoint the person in his
enploy who is to affix the stanps to any cigarettes wunder the agent's
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control. The fee for filing such application for an agent's license
shall be one thousand five hundred dollars, unless such fee has been
paid during the preceding twelve nonths, in which case, the fee for a

new license shall be one thousand dollars. Al of the provisions of
section four hundred eighty of this article relating to whol esale deal-
ers' licenses, including the procedure for suspension, revocation

refusal to license and for hearings, except for paragraphs (c) and (Q)
of subdivision one of such section, shall be applicable to agents
licenses applied for or granted pursuant to this section, as if such
provisions had been set forth in full in this subdivision and had
expressly referred to the applicant for, or the holder of, an agent's
Iicense. Wienever the comnr ssioner shall sell and deliver to any such
agent any such stanps, such agent shall be entitled to receive as
conpensation for his services and expenses as such agent in selling or
af fi xi ng such stanps, and to retain out of the noneys to be paid by him
for such stanps, a conm ssion on the par val ue thereof. The conm ssi oner
is hereby authorized to prescribe a schedul e of comm ssions, not exceed-
ing five per centum allowable to such agent for buying and affi xi ng
such stanps. Such schedule shall be uniformwth respect to the differ-
ent types of stanps used, and may be on a graduated scale with respect
to the nunber of stanps purchased. The conmissioner nay, in his
discretion, permt an agent to pay for such stanps within thirty days
after the date of purchase and may require any such agent to file wth
the departnent [ef—axation—and—Ffinance] a bond issued by a surety
conmpany approved by the superintendent of financial services as to
solvency and responsibility and authorized to transact business in the
state or other security acceptable to the conm ssioner, in such anpunt
as the comm ssioner may fix, to secure the paynent of any suns due from
such agent pursuant to this article. |If securities are deposited as
security under this subdivision, such securities shall be kept in the
custody of the conmm ssioner and may be sold by the comm ssioner if it
becones necessary so to do in order to recover any suns due from such
agent pursuant to this article, but no such sale shall be had wuntil
after such agent shall have had opportunity to litigate the validity of
any tax if it elects so to do. Upon any such sale, the surplus, if any,
above the sunms due under this article shall be returned to such agent.

8§ 2. Section 482 of the tax law is anmended by addi ng a new subdi vi si on
(c) to read as foll ows:

(c) From the anpbunts received pursuant to subdivision one of section
four hundred seventy-two of this article, the comm ssioner shall deposit
in the cigarette tax enforcenent fund established pursuant to section
ni nety-nine-ee of the state finance law the concurrent expense all owance
for the cigarette tax enforcenent fund of four cents per stanp.

8 3. The state finance law is anmended by adding a new section 99-ee to
read as foll ows:

8§ 99-ee. Cigarette tax enforcenent fund. 1. There is hereby created in
the joint custody of the state conptroller and the conm ssioner of taxa-
tion and finance an account of the m scell aneous special revenue fund to
be known as the "cigarette tax enforcenent fund”.

2. Notw thstanding any other law, rule or regulation to the contrary,
the state conptroller is hereby authorized and directed to receive for
deposit to the credit of the cigarette tax enforcenent fund nonies
received fromthe conm ssioner of taxation and finance fromthe concur-
rent expense allowance paid pursuant to subdivision one of section four
hundred seventy-two of the tax |law, nonies received fromthe conm Ssion-
er of taxation and finance fromthe sale of forfeited cigarettes author-
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ized pursuant to section eighteen hundred forty-six of the tax law, and
other nonies appropriated, credited or transferred thereto from any
other fund or source.

3. The proceeds of the cigarette tax enforcenent fund shall be used
solely to enforce (i) the collection of the <cigarette tax inposed by
article twenty of the tax law or (ii) the cigarette nmarketing standards
act, as established by article twenty-A of the tax |aw

4. Monies in the cigarette tax enforcenent fund shall be kept separate
and apart and shall not be conmingled with any other noneys in the
custody of the conptroller and shall only be expended as provided here-
in.

5. Monies of the fund shall be available to the conmm ssioner of taxa-
tion and finance for purposes of carrying out the provisions of subdiyvi-
sion (j) of section eighteen hundred fourteen of the tax |aw and shal
be paid out of the fund on the audit and warrant of the conptroller on
vouchers certified or approved by the conm ssioner of taxation and
finance.

6. In the nonth inmediately following the nonth in which the bal ance
of the fund exceeds six mllion five hundred thousand dollars, the conp-
troller shall., upon receipt of a certificate of allocation issued by the
director of the division of the budget, transfer six mllion dollars to
the division of state police to support the division's cigarette tax, as
inposed by article twenty of the tax law, and the cigarette rmarketing
standards act, as established by article twenty-A of the tax |aw,
enforcenent activities. These funds may be apportioned to either the
patrol activities or crimnal investigation activities prograns of the
division of state police, may be transferred or suballocated to any
other state agency or public authority for their costs associated with
the enforcenent of the cigarette tax or the cigarette marketing stand-
ards act, and may be used to contract with | ocal enforcenent agencies
for cigarette tax and/or cigarette marketing standards act enforcenent
activities.

8§ 4. Subdivisions (a), (b) and (c) of section 1846 of the tax |aw, as
anended by chapter 556 of the laws of 2011, are anended to read as
foll ows:

(a) Wenever a police officer designated in section 1.20 of the crim-
nal procedure |aw or a peace officer designated in subdivision four of
section 2.10 of such law, acting pursuant to his or her special duties,
shal |l discover any cigarettes subject to tax provided by article twenty
of this chapter or by chapter thirteen of title eleven of the admnis-
trative code of the city of New York, and upon which the tax has not
been paid or the stanps not affixed as required by such article or such
chapter thirteen, they are hereby authorized and enpowered forthwith to
sei ze and take possession of such cigarettes, together with any vending
machine or receptacle in which they are held for sale. Such cigarettes,
vendi ng machi ne or receptacle seized by a police officer or such peace
officer shall be turned over to the conm ssioner. Such seized ciga-
rettes, vending machine or receptacle, not including noney contained in
such vendi ng machine or receptacle, shall be forfeited to the state. The
comm ssioner nmay, within a reasonable tine thereafter, upon publication
of a notice to such effect for at least five successive days, before the
day of sale, in a newspaper published or circulated in the county where
the seizure was made, sell such forfeited vendi ng nachi nes or recepta-
cles at public sale and pay the proceeds into the state treasury to the
credit of the general fund. Notwi thstandi ng any other provision of this
section, the conm ssioner may enter into an agreement with any city of
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this state which is authorized to inpose a tax simlar to that inposed
by article twenty of this chapter to provide for the disposition between
the state and any such city of the proceeds fromany such sale. Al

cigarettes forfeited to the state [shal—be-destroyedor—usedior—taw
epforcerment—purposes]|, except [+hat] cigarettes that violate, or are

suspected of violating, federal trademark laws or inmport |aws shall [ret

S—ga—ates—ppy—not—be—used—or—aw—eoptorcarant—ppeses] . upon publica-
tion in the state reqgistry, be available for inspection by the manufac-
turer who shall determ ne whether such cigarettes are of sal eable quali-
ty and such cigarettes shall be offered for sale to such manufacturers.
Any cigarettes that are either not inspected by the manufacturer within
five days of the publication in the state registry or are not purchased
by the manufacturer after being determned to be of saleable quality
shall, upon publication in the state registry, be offered for sale to
agents, as such termis defined in subdivision eleven of section four
hundred seventy of this chapter, to a price equaling two dollars and
twenty cents per pack of twenty cigarettes. Any such cigarettes that are
either not sold within a reasonable period of tine after being offered
for sale to agents or deened unsal eable by the manufacturer shall. upon
publication in the state registry, be destroyed or used for |aw enforce-
nent purposes. If the conmi ssioner determnes the cigarettes nay not be
offered for sale to the mnmanufacturers or agents, or used for |aw
enf orcenent purposes because such cigarettes violate, or are suspected
of violating, federal trademark laws or inport |aws, the commi ssioner
must, within a reasonable time after the forfeiture of such cigarettes,
upon publication in the state registry, destroy such forfeited ciga-
rettes. The comm ssioner nmay, prior to any destruction of cigarettes,
permt the true holder of the trademark rights in the cigarettes to
i nspect such forfeited cigarettes in order to assist in any investi-
gation regarding such cigarettes. The revenue fromall sales of ciga-
rettes made pursuant to this subdivision shall be deposited in the ciga-
rette tax enforcenent fund, as established in section ninety-nine-ee of
the state finance | aw

(b) [+A—the—alternative] Prior to naking forfeited cigarettes avail-
able for inspection or purchase by the manufacturer, offering such ciga-
rettes for sale to agents, or using such cigarettes for |aw enforcenent
purposes in accordance with subdivision (a) of this section, the tax
conm ssi on, on reasonable notice by mail or otherwise, may permt the
person from whom said cigarettes were seized to redeemthe said ciga-
rettes, and any vendi ng nmachi ne or receptacle seized therewith, by the
paynent of the tax due, plus a penalty of fifty per centumthereof, plus
interest on the amunt of tax due for each nmonth or fraction thereof
after such tax becane due (determ ned without regard to any extension of
time for filing or paying) at the rate applicable under subparagraph
(ii) of paragraph (a) of subdivision one of section four hundred eight-
y-one of this chapter and the costs incurred in such proceeding, which
total paynment shall not be less than five dollars; provided, however,
that such seizure and sale or redenption shall not be deemed to relieve
any person from fine or inprisonnment provided for in this article for
viol ation of any provision of article twenty of this chapter.

(c) [+p—the—salternative] After making forfeited cigarettes available
for inspection or purchase by the nmanufacturer and offering such ciga-
rettes for sale to agents in accordance with subdivision (a) of this
section, the tax conmi ssion may di spose of any cigarettes seized pursu-
ant to this section, except those that violate, or are suspected of
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violating, federal trademark |aws or inport |laws, by transferring them
to the department of corrections and comunity supervision for sale to
or use by inmates in such institutions.

8 5. Subdivision (b) of section 483 of the tax |aw, as anended by
chapter 860 of the laws of 1987, subparagraph (A) of paragraph 1 and
subpar agraph (B) of paragraph 3 as anended by chapter 744 of the |aws of
1990, subparagraph (B) of paragraph 1 as anended by chapter 1 of the
| aws of 1999 and subparagraph (B) of paragraph 2 as anended by chapter 4
of the laws of 1988, is anended to read as foll ows:

(b) 1. (A The term"cost of the agent” shall nean the basic cost of
cigarettes plus the cost of doing business by the agent as evidenced by
the accounting standards and net hods regul arly enpl oyed by said agent in
his determ nation of costs for the purpose of federal income tax report-
ing for the total operation of his establishnent, and nust include,

without Ilimtation, Ilabor, including salaries of executives and offi-
cers, rent, depreciation, selling costs, nmaintenance of equipnent,
delivery costs, interest payable, all types of |licenses, taxes, insur-

ance and advertising expressed as a percentage and applied to the basic
cost of cigarettes. Any fractional part of a cent in the cost to the
agent per carton of cigarettes shall be rounded off to the next higher
cent. In the case of sales at retail by an agent, the "cost of the
agent" shall be the sane as the "cost of the retail dealer”. In the case
of sales of cigarettes to a chain store having fifteen or nore retai
outlets, excluding vending nmachine operators, which are delivered to a
central warehouse owned and operated by such chain store and which are
delivered to its retail outlets by the chain store, the "cost of the
agent" shall be presuned to be the basic cost of cigarettes. There shal
be determ ned a separate cost of the agent for sales to whol esale deal-
ers and for sales to retail dealers.

(B) In the absence of the filing with the conmi ssioner of satisfactory
proof of a |esser cost of doing business of the agent mmking the sale,
the cost of doing business by the agent shall be presunmed to be [seven—
eighths—of—one] two and one-quarter percent of the basic cost of ciga-
rettes for sales to whol esal e deal ers plus one cent per package of ten
cigarettes, two cents per package of twenty cigarettes and in the case
of a package containing nore than twenty cigarettes, two cents and one-
half of a cent for each five cigarettes in excess of twenty cigarettes,
[ ere—and—one—half] five and three-quarter percent of the basic cost of
cigarettes for sales to chain stores plus one cent per package of ten
cigarettes, two cents per package of twenty cigarettes and in the case
of a package containing nore than twenty cigarettes, tw cents and one-
hal f of a cent for each five cigarettes in excess of twenty cigarettes
and [ithree—and—seven-eighths] five and three-quarter percent of the
basic cost of cigarettes with respect to sales to retail dealers plus
one cent per package of ten cigarettes, two cents per package of twenty
cigarettes and in the case of a package containing nore than twenty
cigarettes, two cents and one-half of a cent for each five cigarettes in
excess of twenty cigarettes and the foregoing cents per pack shall be
included in the "cost of doing business by the agent"” referred to in
par agraphs two and three of this subdivision.

2. (A The term"cost of the whol esal e dealer” shall mean the basic
cost of cigarettes plus the cost of doing business by the wholesale
dealer as evidenced by the accounting standards and nethods regularly
enpl oyed by said whol esal e dealer in his determ nation of costs for the
purpose of federal incone tax reporting for the total operation of his
establishment, and nust include, without Ilimtation, [abor, including
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salaries of executives and officers, rent, depreciation, selling costs,
mai nt enance of equi pnent, delivery costs, interest payable, all types of
i censes, taxes, insurance and advertising expressed as a percentage and
applied to the basic cost of cigarettes, plus the cost of doing business
by the agent with respect to sales of cigarettes to whol esal e deal ers.
Any fractional part of a cent in the cost to the wholesale dealer per
carton of cigarettes shall be rounded off to the next higher cent. In
the case of sales at retail by a wholesale dealer, the "cost of the
whol esal e dealer” shall be the same as the "cost of the retail dealer”.
There shall be determined a separate cost of the wholesale dealer for
sales to chain stores and for sales to retail dealers.

(B) In the absence of the filing with the tax comm ssion of satisfac-
tory proof of a |lesser cost of doing business of the wholesale dealer
maki ng the sale, the cost of doing business by the whol esal e dealer with
respect to sales to retail dealers shall be presuned to be three and
one-hal f per centum of the basic cost of cigarettes, and with respect to
sales to chain stores, [#H-ve—eighths—of—onre] three and one-half percent
of the basic cost of cigarettes.

3. (A The term"cost of the retail dealer” shall mean the basic cost
of cigarettes plus the cost of doing business by the retail dealer as
evi denced by the accounting standards and nethods regularly enpl oyed by
said retail dealer in his determination of costs for the purpose of
federal 1income tax reporting for the total operation of his establish-
ment, and shall include, without |limtation, labor, including salaries
of executives and officers, rent, depreciation, selling costs, mainte-
nance of equi pment, delivery costs, interest payable, all types of
i censes, taxes, insurance and advertising expressed as a percentage and
applied to the basic cost of cigarettes, plus the cost of doing business
by the agent with respect to sales of cigarettes to retail dealers. Any
fractional part of a cent in the cost to the retail dealer per package
or per carton shall be rounded off to the next higher cent.

(B) In the absence of the filing with the conm ssioner of taxation and
finance of satisfactory proof of a | esser cost of doing business by the
retail dealer making the sale, the cost of doing business by the retai
deal er shall be presuned to be [sever] ten per centum of the sum of the
basic cost of cigarettes plus the cost of doing business by the agent
with respect to cigarettes sold to retail dealers.

8§ 6. Section 1814 of the tax law is anended by addi ng a new subdi vi -
sion (j) to read as foll ows:

(j) (1) Notwithstanding any provision of law, rule or regulation to
the contrary, the conm ssioner shall establish a programto allow indi-
viduals to submt a sworn statenent affirnming the observation of a
violation of article twenty of this chapter and, where the comm ssioner
deens it appropriate, allowfor a reward for any such sworn statenent.
Wiere enforcenent action is taken pursuant to this article or article
twenty of this chapter based upon a sworn statenent by one or nore indi-
vidual s and where the conm ssioner determnes, in the exercise of his or
her discretion, that such sworn statenment, either alone or in conjunc-
tion with the testinony of the person submitting such sworn statenent
contributes to the inposition of a civil or crimnal penalty upon any
person for a violation of this article, or article twenty of this chap-
ter, the commissioner shall offer as a reward to such individual or
individuals an anpbunt that, in the aggregate, is five dollars. No peace
officer, police officer or enployee of the departnment, enployee of any
conpany under contract with the department, or enployee of any govern-
nental entity that, in conjunction wth the departnment, conducts
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enforcenent activity relating to a violation of this article or article
twenty of this chapter, shall be entitled to obtain the benefit of any
such reward when acting in the discharge of his or her official duties.

(2) Al rewards paid pursuant to this section shall be paid fromthe
cigarette tax enforcenent fund, as established in section ninety-nine-ee
of the state finance |aw.

8§ 7. Beginning the nonth inediately following the month in which the
cigarette tax enforcenent fund, as established in section 99-ee of the
state finance law, is established, there is hereby appropriated to the
division of state police the ambunt of six mllion dollars ($6,000,000)
fromthe cigarette tax enforcenment fund to support cigarette tax, as
i nposed by article 20 of the tax |aw, and cigarette nmarketing standards
act, as established by article 20-A of the tax law, enforcenent activ-
ities. This appropriation nay be apportioned to either the patrol activ-
ities or crimnal investigation activities prograns of the division of
state police, may be transferred or suballocated to any other state
agency or public authority for their costs associated with the enforce-
ment of the cigarette tax or the cigarette marketing standards act, and
may be wused to contract with |ocal enforcenment agencies for cigarette
tax and/or cigarette marketing standards act enforcenent activities. No
moni es shall be available fromthis appropriation absent a certificate
of allocation fromthe director of the budget.

8§ 8. This act shall take effect on the first day of the sales tax
quarterly period, as described in subdivision (b) of section 1136 of the
tax |aw, next succeeding the thirtieth day after it shall have becone a
| aw and shall apply in accordance wth the applicable transitiona
provi sions of sections 1106 and 1217 of the tax | aw.




