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STATE OF NEW YORK

8131

| N SENATE

April 6, 2018

Introduced by Sen. COWIE -- read twice and ordered printed, and when
printed to be conmtted to the Conmttee on Consuner Protection

AN ACT to anend the general business law, in relation to standing for
persons affected by prohibited or unlawful business practices

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 349 of the general business |aw, as added by chap-
ter 43 of the laws of 1970, subdivision (h) as amended by chapter 157 of
the laws of 1984, and subdivision (j) as added by section 6 of part HH
of chapter 55 of the laws of 2014, is anended to read as foll ows:

8 349. [Deceptive—acts] Prohibited acts and practices [urlawiul]. (a)
[ Deceptivwe] This section prohibits any unfair, unlawful or deceptive
acts or practices in the conduct of any business, trade or conmerce or
in the furnishing of any service [ihrthis—state—arehereby—declared
L

(1) For the purposes of this section, an act or practice is unfair
when:

(i) it causes or is likely to cause substantial injury, the injury is
not reasonably avoidable, and the injury is not outweighed by counter-
vailing benefits; or

(ii) it takes unreasonable advantage of the inability of a person to
protect his or her interests because of the person's infirmty, illiter-
acy or inability to understand the | anguage of an agreenent.

(2) For the purposes of this section, an act or practice is unlaw ul
when it violates any law be it civil or crininal, federal, state, nunic-
ipal, statutory, administrative or any other law applicable in this
state.

(3) For the purposes of this section, an act or practice is deceptive
when the act or practice nmsleads or is likely to nmslead a person and
the person's interpretation is reasonable under the circunstances.

(b) Whenever the attorney general shall believe from evidence satis-
factory to himor her that any person, firm corporation or association
or agent or enployee thereof has engaged in or is about to engage in any
of the acts or practices stated to be unfair, unlawful or deceptive, he

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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or she may bring an action in the nanme and on behalf of the people of
the state of New York to enjoin such unlawful acts or practices and to
obtain restitution of any nobneys or property obtained directly or indi-
rectly by any such unlawful acts or practices. In such action prelim -
nary relief nmay be granted under article sixty-three of the civil prac-
tice law and rul es.

(c) Before any violation of this section is sought to be enjoined, the
attorney general shall be required to give the person agai nst whom such
proceeding is contenplated notice by certified mail and an opportunity
to showin witing within five business days after receipt of notice why
proceedi ngs should not be instituted against himor her, unless the
attorney general shall find, in any case in which he or she seeks
prelimnary relief, that to give such notice and opportunity is not in
the public interest.

e¥] Nothing in this section shall apply to any television or radio
broadcasting station or to any publisher or printer of a newspaper,
magazine or other form of printed advertising, who br oadcast s,
publ i shes, or prints the advertisenent.

[(5] (e) In connection with any proposed proceeding under this
section, the attorney general is authorized to take proof and make a
determination of the relevant facts, and to issue subpoenas in accord-
ance with the civil practice |aw and rul es.

[(e9] (f) This section shall apply to all [decepti~e] prohibited acts
[e~] and practices [declared—+to—-be—unlawiul], whether or not subject to
any other law of this state, and shall not supersede, anend or repeal
any other law of this state under which the attorney general is author-
ized to take any action or conduct any inquiry.

[(h-] (0) (1) In addition to the right of action granted to the attor-
ney general pursuant to this section, any person who has been injured by
reason of any violation of this section may bring an action in his or
her own name to enjoin such unlawful act or practice, an action to
recover his or her actual damages [e+—Ft] and statutory danmmges of
two thousand dol | ars, [whichever—is—greater—] or both such actions. Such
actions may be brought regardless of whether or not the underlying
violation is consuner-oriented or has a public inpact. The court may, in
its discretion, increase the award of damages [io—ahr—arbuht—nhnot—io

Y darag 9 SUSARE ars], if
the court finds the defendant wllfully or knowingly violated this
section. The court [#Amy] shall award reasonable attorney's fees and

costs to a prevailing plaintiff.

(i) For purposes of this section, a "person” is defined as an individ-
ual, firm corporation, partnership, cooperative, association, coalition
or any other organization's legal entity, or group of individuals howev-
er _organi zed;

(ii) Gven the renedial nature of this section, standing to bring an
action wunder this section, including but not linmted to organi zati onal
standing and third-party standing, shall be liberally construed and
shall be available to the fullest extent otherwi se permtted by | aw
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(2) Any person entitled to bring an action under this article may, if
the prohibited act or practice has caused damage to others simlarly
situated, bring an action on behalf of hinself or herself and such
others to recover actual, statutory and/or punitive danmages or obtain
other relief as provided for in this article. Thus., any action brought
under this subdivision shall conply with article nine of the civil prac-
tice law and rul es.

(3) An organization may bring an action under this section, on behalf
of itself or any of its nenbers, or on behalf of those nenbers of the
general public who have been injured by reason of any violation of this
section, including a violation involving goods or services that the
organi zation purchased or received in order to test or evaluate quali-
ties pertaining to use for personal. household, or famly purposes. An
organi zation may seek the sane renedies and damages that a person nay
seek under paragraph one of this subdivision.

[65] (h) Notwithstanding any law to the contrary, all nonies recov-
ered or obtained under this article by a state agency or state official
or enployee acting in their official capacity shall be subject to subdi-
vi sion el even of section four of the state finance | aw.

8§ 2. Section 389-c of the general business |law, as added by chapter
309 of the laws of 1996, is anended to read as foll ows:

§ 389-c. Special application of section three hundred forty-nine of

this chapter. |In addition to the power set forth in subdivision (b) of
section three hundred forty-nine of this chapter, the attorney genera
shal | have the power to assess a fine of up to one thousand dollars for

each violation of this articl e[ —anrd—the—detense—uvhder—subdiv-sier—{)-
. . . .
° 599"5' Hhi-se—hundi-ed—orty—hi-he—ol t“f? %IapFel T!al Aot Fe a3
8§ 3. This act shall take effect on the sixtieth day after it shall
have becone a | aw.



