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STATE OF NEW YORK

7093

| N SENATE

(Prefil ed)
January 3, 2018

Introduced by Sen. KAVANAGH -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Consuner Protection

AN ACT to anmend the general business law, in relation to debt collection
pr ocedur es

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Article 29-H of the general business |aw, as added by chap-
ter 753 of the laws of 1973, subdivision 9 of section 601 as amended and
subdi vision 10 of section 601 and subdivision 3 of section 602 as added
by chapter 342 of the laws of 2011, is anended to read as follows:

ARTI CLE 29-H

DEBT COLLECTI ON PROCEDURES
Section 600. Definitions.

601. Prohibited creditor practices.
602. [Violationrs—and—penalties] Creditor responsibilities.
603. [ Sewe+rabi+ty] Prohibited debt collection practices.
603-a. Selling or transferring of debts.
603-b. Private right of action.
603-c. Violations and penalties.
603-d. Severability.

§ 600. Definitions. As used in this article, wunless the context or
subject matter otherwise requires: 1. "[Censumwer—selaln Debt" or
"consuner debt" means any obligation or alleged obligation of a natura
person for the paynment of noney /[e—ts—eguivalent—whi-ch—is—er—is

i i i ] arising out of a consuner
transaction wherein credit has been offered or extended to a natura
person, and the nobney, property [e+], insurance, service or _services
which [was] are the subject of the transaction [was] are primarily for
personal, famly or househol d purposes, whether or not such obligation
has been reduced to a judgnment. The termincludes an obligation of a
natural person who is a co-nmaker, endorser, guarantor or surety as well
as the natural person to whom such credit was originally extended.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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2. "Debtor"™ nmeans any natural person who owes or who is asserted to

owe a [ eehster—elain] consuner debt.
3. "[Rnpeipal——ereditor] Creditor" neans any person, firm associ-

ation, corporation, [e+] organization [+e—whes] or other business entity
that offers or extends credit, creating a consuner [elam-is] debt owed,
due or asserted to be due or owed, [er—anry—assi-ghree—for—value—of—sald
persof—F+M——corporati-on—or——organizat+on] but  such term does not
include any person, association, firm corporation, organization or
other business entity to the extent that it receives an assignnent or
transfer of a debt in default solely for the purpose of facilitating
collection of such debt for another.

4. "Conmmuni cation"” neans the conveying of information regarding a debt
directly or indirectly to any person through any nedi um

5. "Consuner" neans any natural person obligated or allegedly obli-
gated to pay any debt arising out of a transaction in which the noney,
property, insurance, or services which are the subject of the trans-

action are primarily for personal, famly, or household purposes, wheth-
er or not such obligation has been reduced to judgnent.

6. "Debt collector"” nmeans an individual, association, firm corpo-
ration, organization or other business entity who, as part of his or her
job, reqgularly collects or seeks to collect froma consuner a debt owed
or due to another or alleged to be owed or due.

The term does not include:

(a) any officer or enployee of a creditor while, in the nane of the
creditor, collecting debts for such creditor

(b) any officer or enployee of the United States, any state or any
political subdivision of any state to the extent that collecting or
attenpting to collect any debt owed is in the performance of his or her
official duties;

(c) any person while serving or attenpting to serve legal process on
any other person in connection wth the judicial enforcenent of any
debt ;

(d) any individual enployed by a nonprofit organization which, at the
request of consuners, perforns bona fide consuner credit counseling and
assists consuners in the liquidation of their debts by receiving
paynents from such consuners and distributing such anpbunts to creditors;

(e) any person while acting as a debt collector for another person
both of whomare related by conmon ownership or affiliated by corporate
control, if the person acting as a debt collector does so only for
persons to whomit is so related or affiliated and if the principa
busi ness of such person is not the collection of debts; or

(f) any person collecting or attenpting to collect any debt owed or
due or asserted to be owed or due another to the extent such activity
(i) is incidental to a bona fide fiduciary obligation or a bona fide
escrow arrangenent; (ii) concerns a debt which was originated by such
person; (iii) concerns a debt which was not in default at the tine it
was obtai ned by such person; or (iv) concerns a debt obtained by such
person's secured party in a comercial credit transaction involving the
creditor.

7. "location infornmation" neans a consuner's place of abode and his or
her tel ephone nunber at such place, or his or her place of enploynent.

8. "Verification of the debt" neans a copy of the last bill or notice
of collection sent fromthe creditor to the debtor, any judgnent |evied
in conjunction with such debt, and, if applicable, a copy of the judg-
nent release and a copy of the witten conmmunication advising the debtor
that his or her debt has been sold or transferred.
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§ 601. Prohibited creditor practices. No [p+reipal] creditor, as
defined by this article, or his or her agent shall

1. Sinulate in any manner a |aw enforcenent officer, or a represen-
tative of any governmental agency of the state of New York or any of its
political subdivisions; or

2. Knowingly collect, attenpt to collect, or assert a right to any
collection fee, attorney's fee, «court <cost or expense unless such
[ éhanges] charges are justly due and legally chargeable against the
debtor; or

3. Disclose or threaten to disclose information affecting the debtor's
reputation for credit worthiness with know edge or reason to know t hat
the information is fal se; or

4. Communi cate or threaten to comunicate the nature of a consuner
[elain] debt to the debtor's enployer prior to obtaining final judgnment
agai nst the debtor. The provisions of this subdivision shall not
prohibit a [p+Rreipal] creditor fromcommnicating with the debtor's
enpl oyer to execute a wage assignnment agreenent if the debtor has
consented to such an agreenent; or

5. Disclose or threaten to disclose information concerning the exist-
ence of a debt known to be disputed by the debtor wthout disclosing
that fact; or

6. Conmunicate wth the debtor or any menber of his or her fanmily or
househol d at _any tine other than between the hours of 8:00 A.M and 9: 00
P.M local tinme or with such frequency [e+—at—such—unusual—heurs] or in
such a manner as can reasonably be expected to abuse or harass the
debtor; or

7. Threaten any action which the [pH-#Reipal] creditor in the usual
course of his or her business does not in fact take; or

8. Caim or attenpt or threaten to enforce a right with know edge or
reason to know that the right does not exist; or

9. Use a comunication which sinmulates in any nanner |egal or judicial
process or which gives the appearance of being authorized, issued or
approved by a governnent, governnental agency, or attorney at |aw when
it is not; or

10. If such [p+heipal] creditor or agent sends nore than fifty infor-
mat i on subpoenas per nonth, fail to keep conplete records concerning al
i nformati on subpoenas sent by such [p+-neipat] creditor or agent. Such
records shall be nmaintained for five years. Contenporaneous records
shall be kept that set forth wth specificity the grounds for such
[ pHreipal] creditor or agent's reasonable belief, which nust be certi-
fied and acconmpany each information subpoena pursuant to rule fifty-two
hundred twenty-four of the civil practice law and rules, that the party
receiving the subpoena has in its possession information about the
debtor that will assist the creditor in collecting his or her judgenent.
In addition to any other penalty that [t may be inposed, failure to
mai ntain records in accordance with this subdivision shall subject such
[ pHwaeipal] creditor or agent to a civil penalty of not nore than fifty
dol | ars per subpoena, up to a naximum of five thousand dollars per
violation, in an action brought by the attorney general

§ 602. Creditor responsibilities. Every creditor or his or her agent
shall send a notice to the last known address of the debtor advising the
debt or when his or her debt is being sold or transferred, prior to or
contenporaneous  with the sale of the debt. A copy of this notice shal
be transmitted to the person, firm organization or entity to whom the
creditor or his or her agent has agreed to sell or transfer the debt,
along with a copy of any notice in regard to the debt provided to the
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creditor in accordance wth paragraph (b) of subdivision seven of

section six hundred three of this article. A creditor shall provide a
copy of such notice to any debt collector hired to collect such debt.
8 603. Prohibited debt collection practices. It is an unconsci onabl e

and deceptive trade practice for a debt collector to attenpt to collect
a debt owed, due, or asserted to be owed or due except in accordance
with the foll ow ng:

1. Acquisition of location information. Any debt collector conmunicat-
ing with any person other than the consuner for the purpose of acquiring
location informati on about the consuner in order to collect a debt
shal | :

(a) identify hinmself or herself, state that he or she is confirmng or
correcting location information about the consuner, and, only if
expressly requested, identify his or her enployer;

(b) not state or inply that such consuner owes any debt;

(c) not communicate with any such person nore than once, unless
requested to do so by such person or unless the debt collector reason-
ably believes that the earlier response of such person is erroneous or
inconplete and that such person now has correct or conplete |ocation
information. For the purposes of this paragraph., the debt collector need
not count as a communication returned unopened mail or a nessage |left
with a party other than the person the debt collector is attenpting to
reach in order to acquire location information about the consuner, as
long as the nessage is linmted to a tel ephone nunber, the nanme of the
debt collector and a request that the recipient telephone the debt
collector;

(d) not communi cate by post card;

(e) not use any | anguage or synbol on any envelope or in the contents
of any communication effected by the mails or telegram that indicates
that the debt collector is in the debt collection business or that the
comuni cation relates to the collection of a debt, provided that a debt
collector nmay wuse his or her business nane or the name of a departnent
within his or her organization as long as any nane used does not connote
debt collection; and

(f) if the debt collector knows the consuner is represented by an
attorney with regard to the subject debt and if the debt collector has
know edge of the attorney's nane and address or can readily ascertain
such attorney's nane and address, not conmmunicate with any person other
than that attorney for the purpose of acquiring location information
about the consuner unless the attorney fails to provide the consuner's
location within a reasonable period of tine after a request for the
consuner's location fromthe debt collector and

(i) infornmse the debt <collector that he or she is not authorized to
accept process for the consuner. or

(ii) fails to respond to the debt collector's inquiry about the attor-
ney's authority to accept process within a reasonable period of tine
after the inquiry.

2. Communication in connection with debt collection. (a) Wthout the
prior witten consent of the consuner given directly to the debt collec-
tor after the institution of debt collection procedures, or wthout
permi ssion of a court of conpetent jurisdiction, a debt collector shal
not communicate with the consuner in connection with the collection of
any debt:

(i) orally, at any tine other than between the hours of 8:00 AM and
9:00 P.M local tinme or any unusual place known, or which should be
known, to be inconvenient to the consuner;




O©CoOoO~NOUP~WNE

S. 7093 5

(ii) at the consuner's place of enploynent. |f the debt collector has
received consent fromthe consuner to conmmunicate with the consuner at
the consuner's place of enploynent, the debt collector nmay communicate
with the consuner, unless the debt collector knows or has reason to know
that the consuner's enployer or supervisor prohibits the consuner from
receiving such a conmuni cation, or

(iii) with excessive frequency. In the absence of know edge of circunt
stances to the contrary, a debt collector shall assune that nore than
twice during a seven-calendar-day period is excessively frequent. 1In
naking its calculation, the debt collector need not include any conmuni -
cation between a consuner and the debt collector which is in response to
an oral or witten communication fromthe consuner, or returned unopened
mail, or a nessage left with a party other than one who is responsible
for the debt as long as the nessage is limted to a tel ephone nunber,
the nane of the debt collector and a request that one who is responsible
for the debt telephone the debt collector; or any communication which is
required by law or chosen from anpbng alternatives of which one is
required by | aw

(b) In order to collect a debt, and except as provided by subdivision
one of this section, without the prior witten consent of the consuner
given directly to the debt «collector after the institution of debt
collection procedures, or without the prior witten consent of the
consuner's attorney or wthout the express perm ssion of a court of
conpetent jurisdiction, or as reasonably necessary to effectuate a post
judgnent judicial renedy, a debt <collector nmay not communicate, in
connection with the collection of any debt, with any person other than
the consuner., his or her attorney, a consuner reporting agency if other-
wise pernmtted by law, the creditor, the attorney of the creditor, or
attorney of the debt collector.

(c) After institution of debt collection, a debt collector shall not
communicate with a consuner with respect to a debt if the consuner has
notified the debt collector in witing that the consuner refuses to pay
a debt or wishes the debt collector to cease further conmunication with
the consuner with respect to that debt, except:

(i) to advise the consuner that the debt collector's further efforts
are being term nated;

(ii) to notify the consuner that the debt collector may invoke speci-
fied renedies which are ordinarily invoked by such debt collector;

(iii) where applicable, to notify the consuner that the debt collector
intends to invoke a specified renedy, or

(iv) to respond to each subsequent communication fromthe consuner

(d) For the purpose of this subdivision the term "consunmer" includes
the consuner's parent (if the consuner is a mnor), guardian, executor,
adnmi ni strator, and spouse (unless the debt collector knows or has reason
to know that the consuner is legally separated fromor no longer living
with his or her spouse), or an individual authorized by the consuner to
nmeke purchases against the account which is the subject of the
collection efforts. A request that the debt collector cease further
conmuni cation, provided for under this subdivision, if nmde by the
consuner's spouse or an individual authorized by the consunmer to nake
pur chases against the account, only affects the debt collector's ability
to communicate further with the person neking the request.

3. Harassnent or abuse. A debt collector shall not harass., oppress or
abuse any person in connection with the collection of a debt. Wthout
limting the general application of the foregoing, the follow ng conduct
is prohibited:
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(a) the use or threat of violence or other crimnal neans to harm the
physi cal person, reputation, or property of any person;

(b) the wuse of obscene or profane | anguage or | anguage the natura
consequence of which is to abuse the recipient of the conmunication

(c) the advertisenent for sale of any debt to coerce paynent of the
debt ;

(d) causing a telephone to ring or engaging any person in tel ephone
conversation repeatedly or continuously with intent to annoy, abuse, or
harass any person at the called nunber;

(e) the publication of a list of consuners who allegedly refuse to pay
debts, except to another enployee of the debt collector's enployer or to
a consuner reporting agency or to persons neeting the requirenents of 15
USC 1681a(f) or 15 USC 1681b(3):; or

(f) except as provided by subdivision one of this section, the place-
nent of telephone calls wi thout neaningful disclosure of the caller's
identity.

4. False or nisleading representations. A debt collector shall not
nake any false, deceptive, or nisleading representation or nmeans in
connection with the collection of any debt. Wthout linmting the genera
application of the foregoing. the follow ng conduct is prohibited:

(a) the false representation or inplication that the debt collector is
vouched for, bonded by, or affiliated with the United States or any
state, including the use of any badge, uniformor facsimle thereof;

(b) the false representation of:

(i) the character, anmpunt, or legal status of any debt, or

(ii) any services rendered or conpensation which nmay be lawfully
received by any debt collector for the collection of a debt;

(c) the false representation or inplication that any individual is an
attorney or any communication is froman attorney;

(d) the representation or inplication that nonpaynent of any debt will
result in the arrest or inprisonnent of any person or the seizure,
garni shnent, attachnent, or sale of any property or wages of any person
unl ess such action is lawful and the debt collector or creditor intends
to pursue such action

(e) the threat to take any action that cannot legally be taken or that
is not intended to be taken;

(f) the false representation or inplication that a sale, referral, or
other transfer of any interest in a debt shall cause the consuner to:

(i) lose any claimor defense to paynent of the debt; or

ii) becone subject to an ractice prohibited by this article;

(g) the false representation or inplication nmade in order to disgrace
the consuner that the consuner conmitted any crine or other conduct;

(h) the false representation or inplication that accounts have been
turned over to innocent purchasers for val ue;

(i) communicating or threatening to comunicate to any person credit
information which is known or which should be known to be false, includ-

ing the failure to communicate a disputed debt's status as disputed;
i the false representation or i lication that docunents are |ega

process;
(k) the use of any false representation or deceptive neans to collect
or attenpt to collect any debt or to obtain information concerning a
consuner
(1) the use or distribution of any witten comunication which sinu-
lates or is falsely represented to be a docunent authorized, issued, or
approved by any court, official or agency of the United States, the
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state or any political subdivision thereof, or which creates a false
inpression as to its source, authorization, or approval;

(M the false representation or inplication that docunents are not
|l egal process forns and do not require action by the consuner;

(n) the false representation or inplication that a debt collector
operates or is enployed by a consuner reporting agency as defined by 15
USC 168la(f):

0) communicating or threatening to conmunicate to an erson credit
information which is known or which should be known to be false, includ-
ing the failure to conmmunicate a disputed debt's status as di sputed;

(p) except as otherw se provided under subdivision one of this section
and except for any communication which is required by law or chosen from
anong alternatives of which one is required by law, or any fornmal plead-
ing in connection with any legal action, the failure to disclose clearly
in all conmmunications nmade to collect a debt or to obtain informtion
about a consuner, that the debt collector is attenpting to collect a
debt and that any information obtained will be used for that purpose; or

() the use of any business, conpany., or organization nane other than
the true nane of the debt collector's business, conpany., or organiza-
tion.

5. Unfair practices. A debt collector shall not use any unfair or
unconsci onable nmeans to collect or attenpt to collect a debt. Wthout
limtation of the foregoing, such prohibited conduct includes:

(a) the collection of any anmpunt (including any interest, fee, charqge,
or _expense incidental to the principal obligation) unless such ampbunt is
expressly authorized by the agreenent creating the debt:

(b) the solicitation or use by a debt collector of any postdated check
or other postdated paynent instrunment for the purpose of threatening or
instituting crimnal prosecution;

(c) causing charges to be nade to any person for conmmunications by
m srepresentation of true purpose of the communication. Such charges
include collect telephone calls, telegramand wireless tel ephone fees;

(d) taking or threatening to take any nonjudicial action to effect
di spossession or disablenent of property if:

(i) there is no present right to possession of the property clained as
coll ateral

(ii) there is no present intention to take possession of the property;
or

(iii) the property is exenpt by law from such di spossession or disa-
bl emrent ;

(e) communicating with a consuner regarding a debt by post card;

(f) using any | anguage or synbol, other than the debt collector's
address, on any envel ope when comunicating with a consuner by use of
the mails or by telegram or electronic comunication copied to a third
party except that a debt collector may use his or her business nane or
the nane of a departnent within his or her organization as long as any
nane used does not indicate that he or she is in the business of debt
collection;

(g) communicating with a consuner regarding a debt wi thout identifying
hi meelf or herself and his or her enployer or communicating in witing
with a consuner regarding a debt without identifying hinself or herself
by nane and address; or

(h) if any consunmer owes nmultiple debts and nekes any single paynent
to any debt collector with respect to such debts, such debt collector

may not apply such payment to any debt which is disputed by the consuner
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and, where applicable, shall apply such paynent in accordance wth the
consuner's directions.

6. Deceptive forns. It is unlawful for any person to design., conpile
and furnish any formknowi ng that such formwould be used to create the
false belief in a consuner that a person other than the creditor of such
consuner is participating in the <collection of or in an attenpt to
collect a debt such consuner allegedly owes such creditor, when in fact
such person is not so participating.

7. Validation of debts. The following validation procedures shall be
followed by debt collectors:

(a) Wthin five days after the initial conmunication with a consuner
in connection wth the collection of any debt., a debt collector shall
unl ess the following information is contained in the initial conmmuni-
cation or the consuner has paid the debt, send the consunmer a clear
witten notice titled "debtor's rights," which shall contain:

(i) the delineated anpunts of the original debt, any interest and
penalties accrued, and the total debt due at the tine of the notice,

(ii) the nane, address and tel ephone nunber of the creditor to whom
the debt is owed, or such creditor's agent, and the nane, address and
t el ephone nunber of the original creditor, if different fromthe current
debt collector,

(iii) the date the debt was deened in default,

(iv) a statenent that unless the consuner., within thirty days after
receipt of the notice, disputes the validity of the debt, or any portion
thereof, the debt will be assuned valid by the debt collector, and

(v) a statenent that, if the consuner notifies the debt collector in
witing within the thirty-day period at the address designated by the
debt collector in the notice, that the debt, or any portion thereof is
disputed, the debt «collector wll obtain verification of the debt
agai nst the consuner and a copy of such verification will be mailed to
the consunmer by the debt collector.

(b) 1If the consuner notifies the debt collector in witing within the
thirty day period described in paragraph (a) of this subdivision that
the debt., or any portion thereof is disputed, or if notice of such
dispute is given to the debt collector in accordance with this article,
the debt collector shall not attenpt to collect the anount in dispute
until the debt collector obtains and mails to the consuner verification
of the debt. A debt collector that receives such witten notice shal
provide a copy thereof to the owner of the debt.

(c) The debt collector shall nmaintain for one year fromthe date the
debtor's rights notice was mailed, docunentation of the date such notice
was mmiled, the date the response, if any., was received and any action
taken follow ng such response.

(d) The failure of a consuner to dispute the validity of a debt under
this section shall not be construed by any court as an adni ssion of
liability by the consuner.

(e) The sending or delivery of any form or notice which does not
relate to debt collection and is expressly required by the Interna
Revenue Code of 1986, title Vof the Gammleach-Bliley Act, or any
provision of federal or state lawrelating to notice of data security
breach or privacy., or any reqgulation prescribed under any such provision
of law, shall not be treated as an initial comunication in connection
with debt collection for purposes of this section.

(f) If the consuner notifies the debt collector in witing after the
thirty-day period described in paragraph (a) of this subdivision that
the debt, or any portion thereof is disputed, the debt collector shal
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obtain verification of the debt, and nmil such verification to the
consuner. The debt collector may continue to attenpt to collect the
anpunt in dispute.

8 603-a. Selling or transferring of debts. Every debt purchaser or his
or her agent shall send a notice to the last known address of the debtor
advi sing the debtor when the debt purchaser sells or transfers the debt.
prior to or contenporaneous with the sale of the debt. A copy of such
notice shall be transnmitted to the person, firm organization or entity
to whom the debt purchaser or his or her agent has agreed to sell or
transfer the debt along with a copy of any notice in regard to the debt
provided to the debt purchaser in accordance with paragraph (b) of
subdi vi si on seven of section six hundred three of this article. A debt
purchaser shall provide a copy of such notice to any debt collector
hired to collect such debt.

8 603-b. Private right of action. (a) Notwithstanding any right of
action granted to any governnental body pursuant to this article, any
person who has been injured by reason of violation of this article may
bring an action against any person or persons, to enjoin such unl awful
act, and to recover an anpunt equal to (1) any actual damage sustained
by such person as a result of such failure, and (2) such additiona
danmages as the court may allow but not exceeding tw thousand five
hundred dollars, and reasonable attorney's fees.

(b) Intent. A debt collector may not be held liable in any action
brought under this article, absent actual danmage to the consuner, if the
debt collector shows by a preponderance of evidence that the violation
was not intentional and resulted froma bona fide error notwthstanding
the maintenance of procedures reasonably adapted to avoid any such
error.

(c) Llinmtations. An action to enforce any liability created by this
article may be brought in any other court of conpetent jurisdiction,
within two years fromthe date on which the violation occurs.

§ [662] 603-c. Violations and penalties. 1. Except as otherwi se
provided by |l aw, any person who [ shall—Hoelate] violates the ternms of
this article [shall—be] 1is guilty of a msdenmeanor, and each such
viol ation shall be deened a separate of fense.

2. The attorney general or the district attorney of any county nay
bring an action in the name of the people of the state to restrain or
prevent any violation of this article or any continuance of any such
vi ol ati on.

3. Any aggrieved person or entity served with nore than fifty infornma-
tion subpoenas per nonth by a [p+nreipal] creditor or his or her agent
shall al so have a cause of action to challenge conpliance with subdivi-
sion ten of section six hundred one of this article and/or the certif-
ication requirenments of rule fifty-two hundred twenty-four of the civil
practice law and rules. In such action, a successful plaintiff shall be
awarded ten dollars for each information subpoena served upon such
plaintiff where it is shown that the required certification for such
i nformati on subpoena was not made pursuant to rule fifty-two hundred
twenty-four of the civil practice law and rules, that the required
record for such information subpoena was not nmaintained pursuant to
subdi vision ten of section six hundred one of this article, or that the
specific grounds for the certification required to acconpany such infor-
mat i on subpoena pursuant to rule fifty-two hundred twenty-four of the
civil practice |aw and rules were not reasonable. A successful plaintiff
may al so be awarded court costs and attorney fees.
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§ [683] 603-d. Severability. If any provision of this article or the
application thereof to any person or circunstances is held invalid the
invalidity thereof shall not affect other provisions or applications of
the article which can be given effect without the invalid provision or
application, and to this [ard] end the provisions of this article are
severabl e.

§ 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provided, however,
that section 602, subdivision 7 of section 603 and section 603-a of the
general business law, as added by this act, shall apply only to debts
incurred on or after the effective date of such sections.



