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STATE OF NEW YORK

7013

| N SENATE

(Prefiled)
January 3, 2018

Introduced by Sen. RIVERA -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the penal law, in relation to de-crimnalizing the
per sonal possession of marihuana; to amend the crimninal procedure |aw,
in relation to certain pleas; and to anend the legislative law, in
relation to specifying requirenents with respect to bills affecting
t he penal |aw

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "fairness
and equity act".

8 2. Subdivisions 5 and 6 of section 1.05 of the penal |aw, subdivi-
sion 5 as amended by chapter 612 of the laws of 1982 and subdivision 6
as anmended by chapter 98 of the | aws of 2006, are anended to read as
fol | ows:

5. To provide for an appropriate public response to particular
of fenses, including consideration of the consequences of the offense for
the victim including the victims famly, and the comunity; [and]

6. To ensure that |aws are enforced equally and fairly and do not
result in a disparate inpact on people because of their race or ethnici-
ty: and

7. To insure the public safety by preventing the comission of
of fenses through the deterrent influence of the sentences authorized,
the rehabilitation of those convicted, the pronotion of their successful
and productive reentry and reintegration into society, and their
confinement when required in the interests of public protection.

§ 3. Section 221.05 of the penal |aw, as added by chapter 360 of the
|l aws of 1977, is anended to read as foll ows:

§ 221.05 Unl awful possession of nari huana.

A person is guilty of unlawful possession of mari huana when he know
ingly and unl awful |y possesses mari huana and such marihuana i s burning.

Unl awful possession of marihuana is a violation punishable only by a
fine of not nore than one hundred doll ars. [Hewever—where—the—defendant

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted
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8 4. Section 221.10 of the penal |aw, as anended by chapter 265
| aws of 1979, subdivision 2 as anended by chapter 75 of the |
1995, is anended to read as foll ows:
§ 221.10 Criminal possession of nmarihuana in the fifth degree.

A person is quilty of crimnal possession of marihuana in the fifth
degree when he knowi ngly and unlawful |y possesses|:-

-]
of the
aws of

2-] one or nore preparations, conpounds, mixtures or substances
containing nmarihuana and the preparations, conpounds, mxtures or
subst ances are of an aggregate weight of nore than twenty-five granmns.

Crimnal possession of marihuana in the fifth degree is a class B
m sdenmeanor.

8 5. Subdivision 1 of section 170.56 of the crimnal procedure |aw, as
amended by chapter 360 of the laws of 1977, is anended to read as
fol | ows:

1. Upon or after arraignnent in a local crimnal court upon an infor-
mation, a prosecutor's information or a mi sdenmeanor conpl ai nt, where the
sole remaining count or counts charge a violation or violations of
section 221.05, 221.10, 221.15, 221.35 or 221.40 of the penal |aw and
before the entry of a plea of guilty thereto or commencenent of a trial
thereof, the court, wupon motion of a defendant, may order that al
proceedi ngs be suspended and the action adjourned in contenplation of
dismssal, or upon a finding that adjournnment would not be necessary or
appropriate and the setting forth in the record of the reasons for such
findings, may dismss in furtherance of justice the accusatory instru-
ment; provided, however, that the court nmay not order such adjournnent
in contenplation of disnmissal or dismss the accusatory instrunment if:
(a) the defendant has previously been granted such adjournment in
contenplation of dismssal, or (b) the defendant has previously been
granted a disnissal under this section, or (c) the defendant has previ-
ously been convicted of any offense involving controlled substances, or
(d) the defendant has previously been convicted of a crine and the
district attorney does not consent or (e) the defendant has previously
been adjudi cated a youthful offender on the basis of any act or acts
involving controlled substances and the district attorney does not
consent. Notwithstanding the |limtations set forth in this subdivision
the court may order that all proceedings be suspended and the action
adjourned in contenplation of dism ssal based upon a finding of excep-
tional circunstances. For purposes of this subdivision, exceptiona
circunmstances exist when, regardless of the ultimate disposition of the
case, the entry of a plea of gquilty is Ilikely to result in severe colla-
teral consequences, including, but not |linmited to, those that could
| eave a noncitizen inadnissible or deportable fromthe United States.

8 6. Paragraphs (h) and (i) of subdivision 1 of section 440.10 of the
crimnal procedure |aw, paragraph (h) as anended by chapter 332 of the
| aws of 2010 and paragraph (i) as anmended by chapter 368 of the |laws of
2015, are anmended and a new paragraph (j) is added to read as foll ows:
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(h) The judgment was obtained in violation of a right of the defendant
under the constitution of this state or of the United States; [e+]

(i) The judgnment is a conviction where the arresting charge was under
section 240.37 (loitering for the purpose of engaging in a prostitution
of fense, provided that the defendant was not alleged to be loitering for
the purpose of patronizing a person for prostitution or pronoting pros-
titution) or 230.00 (prostitution) or 230.03 (prostitution in a school
zone) of the penal law, and the defendant's participation in the offense
was a result of having been a victimof sex trafficking under section
230. 34 of the penal |aw, |abor trafficking under section 135.35 of the
penal |aw, aggravated |abor trafficking under section 135.37 of the
penal |aw, conpelling prostitution under section 230.33 of the pena
law, or trafficking in persons under the Trafficking Victins Protection
Act (United States Code, title 22, chapter 78); provided that

(i) a notion under this paragraph shall be nade wth due diligence,
after the defendant has ceased to be a victimof such trafficking or
conmpel ling prostitution crinme or has sought services for victins of such
trafficking or conpelling prostitution crine, subject to reasonable
concerns for the safety of the defendant, famly nenbers of the defend-
ant, or other victims of such trafficking or conpelling prostitution
crime that nmay be |jeopardized by the bringing of such notion, or for
ot her reasons consistent with the purpose of this paragraph; and

(ii) official docunentation of the defendant's status as a victim of
trafficking, conpelling prostitution or trafficking in persons at the
time of the offense froma federal, state or |ocal governnment agency
shall create a presunption that the defendant's participation in the
of fense was a result of having been a victimof sex trafficking, conpel-
ling prostitution or trafficking in persons, but shall not be required
for granting a notion under this paragraph[-];._or

(j) The judgnent occurred prior to the effective date of this para-
graph and is a conviction for an offense as defined by section 221.10 of
the penal law (crinminal possession of marihuana in the fifth degree), as
in effect prior to the effective date of this paragraph, provided that
the accusatory instrunent that underlies the judgnent does not include
an allegation that the defendant possessed nore than twenty-five grans
of mari huana.

8 7. Subdivision 6 of section 440.10 of the crimnal procedure |aw, as
added by chapter 332 of the laws of 2010, is amended to read as foll ows:

6. |If the court grants a notion under paragraph (i) or paragraph (j)

of subdivision one of this section, it nust vacate the judgnment and
dismss the accusatory instrunent, and nmay take such additional action
as is appropriate in the circunstances.

8 8. Paragraphs (i), (j) and (k) of subdivision 3 of section 160.50 of
the crimnal procedure |aw, paragraphs (i) and (j) as added by chapter
905 of the laws of 1977 and paragraph (k) as added by chapter 835 of the
laws of 1977 and as relettered by chapter 192 of the |aws of 1980, are
amended to read as foll ows:

(i) prior to the filing of an accusatory instrument in a local crim-
nal court against such person, the prosecutor elects not to prosecute
such person. In such event, the prosecutor shall serve a certification
of such disposition upon the division of crimnal justice services and
upon the appropriate police departnent or |aw enforcenent agency which
upon receipt thereof, shall conply with the provisions of paragraphs
(a), (b), (c) and (d) of subdivision one of this section in the sane
manner as is required thereunder with respect to an order of a court
entered pursuant to said subdivision one[-];. or
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(j) following the arrest of such person, the arresting police agency,
prior to the filing of an accusatory instrunent in a local crinna
court but subsequent to the forwarding of a copy of the fingerprints of
such person to the division of crimnal justice services, elects not to
proceed further. In such event, the head of the arresting police agency
shall serve a certification of such disposition wupon the division of
crimnal justice services which, upon receipt thereof, shall conply with
the provisions of paragraphs (a), (b), (c) and (d) of subdivision one of
this section in the sane manner as is required thereunder with respect
to an order of a court entered pursuant to said subdivision one[-], or

(k) (i) The accusatory instrunment alleged a violation of article two
hundred twenty or section 240.36 of the penal law, prior to the taking
effect of article two hundred twenty-one of the penal law, or a
violation of article two hundred twenty-one of the penal law, (ii) the
sole controlled substance involved is marijuana; and (iii) t he

conviction was only for a violation or violations[—apd{i—at—teast
Hhree—yeoarshavepassed-—sinece—theesilense—seourred] .

8 9. The legislative law is anended by adding a new section 52-a to
read as foll ows:

8 52-a. Requirenent with respect to bills increasing correctiona
popul ations. 1. Wihenever a committee reports a bill favorably which, if
passed, would increase or decrease the pretrial or sentenced population
of correctional facilities inthis state, a majority of the conmttee
nenbers voting nay request that a racial and ethnic inpact statenent be
prepared. Each house of the legislature shall separately prescribe rules
requiring racial and ethnic inpact statenents to acconpany, on a sepa-
rate form bills and anendnments to bills after such bills have been
reported from conmttee. Racial and ethnic inpact statenents shall be
prepared before the bill is considered for final passage. The statenent
shall indicate whether the bill would have a disparate inpact on the
racial and ethnic conposition of the correctional facility population
and an explanation of that inpact. Any racial and ethnic inpact state-
nent printed with or prepared for a bill is solely for the purpose of
information, sunmarization and explanation for nenbers of the leqisla-
ture and shall not be construed to represent the intent of the | egisla-
ture or either chanber thereof for any purpose. Each racial and ethnic
inpact statenent shall bear the followi ng disclainer: "The follow ng
racial and ethnic inpact statenent is prepared for the benefit of the
nenbers of the legislature, solely for purposes of information, summa-
rization and explanation and does not represent the intent of the | eqgis-
lature or either chanber thereof for any purpose."

2. Racial and ethnic inpact statenents shall be nade available to the
public in the sane nmanner that the text of bills are nade available to
the public.

8§ 10. This act shall take effect on the sixtieth day after it shall
have becone a | aw.




