O©CoOoO~NOUA~,WNPE

STATE OF NEW YORK

6643--A

2017- 2018 Regul ar Sessi ons

| N SENATE

June 9, 2017

Introduced by Sen. DeFRANCISCO -- read twi ce and ordered printed, and
when printed to be conmitted to the Conmittee on Rules -- conmittee
di scharged, bill anended, ordered reprinted as anended and recommitted
to said comittee

AN ACT to amend the insurance law, in relation to establishing a civil
remedy for unfair claimsettlenment practices

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The insurance |law is anended by adding a new section 2601-a
to read as foll ows:

8 2601-a. Unfair claim settlenent practices; civil renedy. (a) An
insurer doing business in this state shall be liable to the holder of a
policy issued, issued for delivery in this state, or renewed pursuant to
article thirty-four of this chapter for danages as provided in this
section upon such policy holder proving by a preponderance of the
evidence that such insurer's refusal to pay or an unreasonable delay by
the insurer in paynent to the policy holder of anpunts clained to be due
under a provision of such policy providing first party property insur-
ance was not substantially justified. An insurer is not substantially
justified in refusing to pay or in unreasonably delaying paynent when
the insurer:

(1) intentionally, recklessly or by gross negligence fails to provide
the policy holder with accurate information concerning policy provisions
relating the coverage at issue at any tinme during the insurer-policy
hol der relationship, including but not linmted to the period after which
a claimhas been made by the policy holder;

(2) failed to effectuate in good faith a pronpt, fair and equitable
settlenent of a claimsubnitted by such policy holder in which liability
of such insurer to such policy holder was reasonably clear;

(3) failed to provide a tinely witten denial of a policy holder's
claim in whole or in part, upon a thorough investigation of such claim

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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with a full and conplete explanation of such denial or partial denial,
including references to specific policy provisions or findings of fact
as a result of such investigation wherever possible;

(4) failed to make a final determination and notify the policy holder
in witing of its position on both liability for, and the insurer's
valuation of, a claimwthin six nonths of the date on which it received
actual or constructive notice of the |oss upon which the claimis based;

(5) failed to act in good faith by conpelling the policy holder to
institute suit to recover anpunts due wunder its policy by offering
substantially less than the anpunts ultinmately recovered in suit brought
by such policy holder; or

(6) failed to pronptly proceed with the appraisal process once such
has been denanded by a policy holder in any claim where coverage for
apportion of the claimhas been accepted by the insurer and a di sagree-
nent exists between the insured and the insurer with respect to the
val ue of covered property or the anpunt, or extent of the covered | oss.

(b) Any policy holder may recover danages, as provided in subsection
(e) of this section, froman insurer subject to the provisions of this
section either as part of an action to recover under the terns of an
insurance policy or in a separate action; provided, however, that the
policy holder files wth the insurer on a form approved by the super-
intendent and provided upon issuance of a policy and upon notice of a
claim to the policy holder by the insurer notice of an intent to bring
an _action pursuant to this section, with a recitation of:

(1) the facts and circunstances giving rise to the action;

(2) the nane or nanes of any enpl oyee, agent or legal representative,
including but not Ilimted to any independent adjuster whose services
have been retained by the insurer for the purposes of adjusting the
subject claim involved in the claim to the best know edge of the poli -
cy holder; and

(3) reference to any specific policy provisions or |anguage the policy
holder considers the insurer to be in violation of, to the best know
| edge of the policy holder.

An insurer who is the subject of the civil renmedy notice shall have
sixty days fromthe filing of the required notice to bring the claimto
closure to the satisfaction of the policy holder and wthin the
provisions of the underlying coverage provisions of the subject insur-
ance policy, and the policy holder shall have no basis for an action
thereon thereafter.

(c) The rights enunerated in this section are not the exclusive rene-
dies available to the policy holder and do not preclude any conmon | aw
clains or other statutory clains that may exist or rise.

(d) In any trial of a cause of action asserted against an insurer
pursuant to this section., evidence of settlenent discussions, offers to
conpromi se, |oss reserves anounts, and any other evidence of the <clains
settlenent process of the subject claim whether such evidence is wit-
ten and verbal, shall be adm ssible.

(e) A policy holder may recover:

(1) actual damages;

(2) conseqguential damages:;

(3) reasonable attorney's fees or other fees incurred by the insured
to enforce the claimat any stage thereof; and

(4) interest at twice the statutory rate reflected in section five
thousand four of the civil practice law and rules, to be nmeasured from
the date of breach or the date sixty days after the filing with the
insurer of a sworn proof of |[oss, whichever is earlier.
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For the purposes of consequential damages, it shall be presuned that
such consequential danages were reasonably within the contenplation of
the parties at the tine of contracting.

(f) Al ampunts recovered froman insurer in any action authorized by
this section other than actual danmmges shall be excluded by the insurer
in any rate filing to be submtted to the superintendent and shall not
constitute any portion of a premium charged to any policy holder.
Furthernore, the existence or resolution of a dispute subject to this
section shall not be considered in any decision to issue, issue for
delivery in the state or renew any policy to a policy holder.

§ 2. This act shall take effect on the one hundred eightieth day after
it shall have become a law, and shall apply to all policies issued,
i ssued for delivery in the state, or renewed on or after such date, and
provided, further, shall apply to all clainms pending or initiated on or
after such date.




