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STATE OF NEW YORK

5667

2017- 2018 Regul ar Sessi ons

| N SENATE

April 24, 2017

Introduced by Sen. SEWARD -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Investigati ons and Govern-
ment Qperations

AN ACT to anmend the tax law, in relation to inposing an additional rea
estate transfer tax within the county of Cortland

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The tax law is anended by adding a new article 31-H to read
as foll ows:
ARTICLE 31-H
TAX ON REAL ESTATE TRANSFERS I N THE COUNTY OF CORTLAND

Section 1449- aaaaaa. Definitions.
1449- bbbbbb. Inposition of tax.
1449-cccccc. Paynent of tax.
1449-dddddd. Liability for tax.
1449- eeceeee. Exenptions.
1449-ffffff. Credit.
1449- gggggg. Cooperative housing corporation transfers.
1449- hhhhhh. Designation of agents.

1449-iiiiii. Liability of recording officer
1449-jjjjjj. Refunds.

1449- kkkkkk. Deposit and disposition of revenue.
1449-111111. Judicial review.

1449- nmmmmm __Apportionnent .
1449- nnnnnn. M scel | aneous.
1449- o0o0000. Returns to be secret.
8 1449-aaaaaa. Definitions. Wien used in this article, unless other-
W se expressly stated:
1. "Person" neans an individual, partnership, society, association
joint stock conpany, corporation, estate, receiver, trustee, assignee,

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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referee or any other person acting in a fiduciary or representative
capacity, whether appointed by a court or otherwi se, any conbination of
individuals, and any other form of unincorporated enterprise owned or
conducted by two or nore persons.

2. "Controlling interest" nmeans (a) in the case of a corporation,
either fifty percent or nore of the total conbined voting power of al
classes of stock of such corporation. or fifty percent or nore of the
capital, profits or beneficial interest in such voting stock of such
corporation, and (b) in the case of a partnership, association, trust or
other entity, fifty percent or nore of the capital., profits or benefi-
cial interest in such partnership, association, trust or other entity.

3. "Real property" neans every estate or right, legal or equitable
present or future, vested or contingent, in |lands, tenenents or heredi -
taments, including buildings, structures and other inprovenents thereon,

which are located in whole or in part within the county of Cortland. It
shall not include rights to sepulture.
4, "Consideration" nmeans the price actually paid or required to be

paid for the real property or interest therein, including paynent for an
option or contract to purchase real property, whether or not expressed
in the deed and whether paid or required to be paid by noney. property,

or any other thing of value. 1t shall include the cancellation or
di scharge of an indebtedness or obligation. It shall also include the
anpunt of any nortgage. purchase noney nortgage, lien or other encum
brance, whether or not the underlying indebtedness is assuned or taken
subj ect to.

(a) In the case of a creation of a |easehold interest or the granting
of an option with use and occupancy of real property, consideration
shall include, but not be limted to, the value of the rental and other
paynents attributable to the use and occupancy of the real property or
interest therein, the value of any anmpunt paid for an option to purchase
or renew and the value of rental or other paynents attributable to the
exercise of any option to renew

(b) In the case of a creation of a subleasehold interest, consider-
ation shall include, but not be limted to, the value of the sublease
rental paynents attributable to the use and occupancy of the real prop-
erty, the value of any anpunt paid for an option to renew and the value
of rental or other paynents attributable to the exercise of any option
to renew less the value of the renmnining prine lease rental paynents
required to be nmade

(c) In the case of a controlling interest in any entity that owns rea
property, consideration shall nmean the fair narket value of the rea
property or interest therein, apportioned based on the percentage of the
ownership interest transferred or acquired in the entity.

(d) In the case of an assignnent or surrender of a | easehold interest
or the assignnment or surrender of an option or contract to purchase rea
property, consideration shall not include the value of the remaining
rental paynents required to be made pursuant to the terns of such | ease
or the anmpbunt to be paid for the real property pursuant to the terns of
the option or contract being assigned or surrendered.

(e) In the case of (1) the original conveyance of shares of stock in a
cooperative housing corporation in connection with the grant or transfer
of a proprietary |easehold by the cooperative corporation or cooperative
pl an sponsor and (2) the subsequent conveyance by the owner thereof of
such stock in a cooperative housing corporation in connection with the
grant or transfer of a proprietary |easehold for a cooperative unit
other than an individual residential unit, consideration shall include a
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proportionate share of the unpaid principal of any nortgage on the rea
property of the cooperative housing corporation conprising the cooper-
ative dwelling or dwellings. Such share shall be determned by multiply-
ing the total unpaid principal of the nortgage by a fraction, the nuner-
ator of which shall be the nunber of shares of stock being conveyed in
the cooperative housing corporation in connection wth the grant or
transfer of a proprietary |easehold and the denoni nator of which shal
be the total nunmber of shares of stock in the cooperative housing corpo-
ration.

5. "Conveyance" neans the transfer or transfers of any interest in
real property by any nethod, including but not Ilimted to, sale,
exchange., assignnent, surrender, nortgage foreclosure, transfer in lieu
of foreclosure, option, trust indenture, taking by em nent domain
conveyance upon liquidation or by a receiver, or transfer or acquisition
of a controlling interest in any entity with an interest in real proper-
ty. Transfer of an interest in real property shall include the creation
of a | easehold or sublease only where (a) the sumof the term of the
|l ease or sublease and any options for renewal exceeds forty-nine years,
(b) substantial capital inprovenents are or nay be nade by or for the
benefit of the | essee or sublessee, and (c) the | ease or sublease is for
substantially all of the prenises constituting the real property.
Not wi t hst andi ng the foregoing, conveyance of real property shall not
include the <creation, nodification, extension, spreading, severance,
consolidation, assignnent, transfer, release or satisfaction of a nort-
gage; a nortgage subordination agreenent, a nortgage severance agree-
nent., an instrunent given to perfect or correct a recorded nortgage; or
a release of lien of tax pursuant to this chapter or the internal reven-
ue code.

6. "Interest in the real property" includes title in fee, a |leasehold
interest, a beneficial interest, an encunbrance, devel opnent rights, air
space and air rights, or any other interest with the right to use or
occupancy of real property or the right to receive rents, profits or
other incone derived fromreal property. It shall also include an option
or contract to purchase real property. It shall not include a right of
first refusal to purchase real property.

7. "Grantor" neans the person neking the conveyance of real property
or interest therein. Were the conveyance consists of a transfer or an
acquisition of a controlling interest in an entity with an interest in
real property, "grantor" neans the entity with an interest in real prop-
erty or a shareholder or partner transferring stock or partnership
interest.

8. "Gantee" neans the person who obtains real property or interest
therein as a result of a conveyance.

9. "Recording officer"” neans the county clerk of the county of Cort-
| and.

10. "Treasurer" neans the conm ssioner of finance of the county of
Cortland.

1449- bbbbbb. I nposition of tax. Notw thstanding any other provisions
of lawto the contrary, the county of Cortland, acting through its |oca
legislative body, is hereby authorized and enpowered to adopt and anend
local laws inposing in such county a tax on each conveyance of rea
property or interest therein when the consideration exceeds five hundred
dollars, at the rate of two dollars for each five hundred dollars or
fractional part thereof. Such local law shall apply to any conveyance
occurring on or after the first day of a nonth to be designated by such
legislative body, which is not less than sixty days after the enactnent
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of such local laws, but shall not apply to conveyances nmade on or after
such date pursuant to binding witten contracts entered into prior to
such date, provided that the date of execution of such contract is
confirnmed by independent evidence such as the recording of the contract,
paynent of a deposit or other facts and circunstances as deternined by
the treasurer.

8 1449-cccccc. Paynent of tax. 1. The real estate transfer tax inposed
pursuant to this article shall be paid to the treasurer or the recording
officer acting as the agent of the treasurer upon designhation as such
agent by the treasurer. Such tax shall be paid at the sane tine as the
real estate transfer tax inposed by article thirty-one of this chapter
is required to be paid. Such treasurer or recording officer shal
endorse upon each deed or instrunent effecting a conveyance a receipt
for the anbunt of the tax so paid.

2. A return shall be required to be filed with such treasurer or
recording officer for purposes of the real estate transfer tax inposed

pursuant to this article at the sane tine as a return is required to be
filed for purposes of the real estate transfer tax inposed by article
thirty-one of this chapter. The return., for purposes of the real estate
transfer tax inposed pursuant to this article, shall be a photocopy or
carbon copy of the real estate transfer tax return required to be filed
pursuant to section fourteen hundred nine of this chapter. However, when
an apportionnent is required to be nmade pursuant to section fourteen
hundred forty-nine-mmmm of this article, a supplenental form shal
also be required to be filed. The real estate transfer tax returns and
supplenental fornms required to be filed pursuant to this section shal
be preserved for three years and thereafter until such treasurer or
recording officer orders themto be destroyed.

3. The recording officer shall not record an instrunent effecting a
conveyance unless the return required by this section has been filed and
the tax inposed pursuant to this article shall have been paid as
provided in this section.

8 1449-dddddd. Liability for tax. 1. The real estate transfer tax
shall be paid by the grantor. If the grantor has failed to pay the tax
inposed pursuant to this article or if the grantor is exenpt from such
tax, the grantee shall have the duty to pay the tax. Were the grantee
has the duty to pay the tax because the grantor has failed to pay, such
tax shall be the joint and several liability of the grantor and the
grantee.

2. For the purpose of the proper adnministration of this article and to
prevent evasion of the tax hereby authorized, it shall be presuned that
all conveyances are taxable. Were the consideration includes property
other than noney. it shall be presuned that the consideration is the
fair market value of the real property or interest therein. These
presunptions shall prevail until the contrary is proven, and the burden
of proving the contrary shall be on the person liable for paynent of the
L ax.

8 1449-eeeceee. Exenptions. 1. The following shall be exenpt from
paynment of the real estate transfer tax:

(a) The state of New York, or any of its agencies., instrunentalities,
political subdivisions, or public corporations (including a public
corporation created pursuant to agreenent or conpact with another state
or the Dom nion of Canada).

(b) The United Nations, the United States of Anerica and any of its

agencies and instrunentalities.
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The exenption of such governnental bodies or persons shall not, howev-
er, relieve a grantee fromthemof liability for the tax.

2. The tax shall not apply to any of the follow ng conveyances:

(a) Conveyances to the United Nations, the United States of Anerica,
the state of New York, or any of their instrunentalities, agencies or
political subdivisions (or any public corporation, including a public
corporation created pursuant to agreenent or conpact with another state
or the Donmi nion of Canada);

(b) Conveyances which are or were used to secure a debt or other obli-
gati on;

(c) Conveyances which, without additional consideration, confirm
correct, nmodify or supplenment a prior conveyance;

(d) Conveyances of real property without consideration and otherw se
than in connection with a sale, including conveyances conveying realty
as bona fide gifts;

(e) Conveyances given in connection with a tax sale;

(f) Conveyances to effectuate a nere change of identity or form of
ownership or organization where there is no change in beneficial owner-
ship, other than conveyances to a cooperative housing corporation of the
real property conprising the cooperative dwelling or dwellings;

(g) Conveyances which consist of a deed of partition;

(h) Conveyances given pursuant to the federal bankruptcy act:

(i) Conveyances of real property which consist of the execution of a
contract to sell real property wthout the use or occupancy of such
property or the granting of an option to purchase real property wthout
the use or occupancy of such property; and

(J) Conveyances of an option or contract to purchase real property
with the use or occupancy of such property where the consideration is
|l ess than two hundred thousand dollars and such property was used solely
by the grantor as his personal residence and consists of a one, two or
three-famly house, an individual residential condomnium unit or the
sale of stock in a cooperative housing corporation in connection with
the grant or transfer of a proprietary |easehold covering an individua
residential cooperative unit.

8 1449-ffffff. Credit. A grantor shall be allowed a credit against the
tax due on a conveyance of real property to the extent tax was paid by
such grantor on a prior creation of a leasehold of all or a portion of
the sanme real property or on the granting of an option or contract to
purchase all or a portion of the sane real property, by such grantor.
Such credit shall be conputed by nmultiplying the tax paid on the
creation of the |easehold or on the granting of the option or contract
by a fraction, the nunerator of which is the value of the consideration
used to conpute such tax paid which is not yet due to such grantor on
the date of the subsequent conveyance (and which such grantor will not
be entitled to receive after such date), and the denominator of which is
the total value of the consideration used to conpute such tax paid.

8 1449-9gggggg. Cooperative housing corporation transfers. 1. Notwth-
standing the definition of "controlling interest” contained in subdivi-
sion tw of section fourteen hundred forty-ni ne-aaaaaa of this article
or anything to the contrary contained in subdivision five of section
fourteen hundred forty-nine-aaaaaa of this article, the tax inposed
pursuant to this article shall apply to (a) the original conveyance of
shares of stock in a cooperative housing corporation in connection with
the grant or transfer of a proprietary |leasehold by the cooperative
corporation or cooperative plan sponsor, and (b) the subsequent convey-

ance of such stock in a cooperative housing corporation in connection
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with the grant or transfer of a proprietary |easehold by the owner ther-
eof. Wth respect to any such subsequent conveyance where the property
is an individual residential unit, the consideration for the interest
conveyed shall exclude the value of any liens on certificates of stock
or other evidences of an ownership interest in and a proprietary |ease
from a corporation or partnership forned for the purpose of cooperative
ownership of residential interest in real estate renmmining thereon at
the tinme of conveyance. In determning the tax on a conveyance described
in paragraph (a) of this subdivision, a credit shall be allowed for a
proportionate part of the anpunt of any tax paid upon the conveyance to
the cooperative housing corporation of the real property conprising the
cooperative dwelling or dwellings to the extent that such conveyance
effectuated a nere change of identity or formof ownership of such prop-
erty and not a change in the beneficial ownership of such property. The
anpunt of the credit shall be determned by multiplying the anpunt of
tax paid upon the conveyance to the cooperative housing corporation by a
percentage representing the extent to which such conveyance effectuated
a nere change of identity or formof ownership and not a change in the
beneficial ownership of such property, and then nultiplying the result-
ing product by a fraction, the nunerator of which shall be the nunber of
shares of stock conveyed in a transaction described in paragraph (a) of
this subdivision and the denom nator of which shall be the total nunber
of shares of stock of the cooperative housing corporation (including any
stock held by the corporation). In no event, however, shall such credit
reduce the tax, on a conveyance described in paragraph (a) of this
subdi vision, below zero, nor shall any such credit be allowed for a tax
paid nore than twenty-four nonths prior to the date on which occurs the
first in a series of conveyances of shares of stock in an offering of
cooperative housing corporation shares described in paragraph (a) of
this subdivision

2. Every cooperative housing corporation shall be required to file an
information return with the treasurer by July fifteenth of each year
covering the preceding period of January first through June thirtieth
and by January fifteenth of each year covering the preceding period of
July first through Decenber thirty-first. The return shall contain such
information regarding the conveyance of shares of stock in the cooper-
ative housing corporation as the treasurer nay deem necessary, includ-
ing, but not limted to, the nanes, addresses and enployee identifica-
tion nunbers or social security nunbers of the grantor and the grantee,
the nunber of shares conveyed, the date of the conveyance and the
consideration paid for such conveyance.

8 1449-hhhhhh. Designation of agents. The treasurer is authorized to
designate the recording officer to act as its agent for purposes of
collecting the tax authorized by this article. The treasurer shal
provide for the manner in which such person may be designated as its
agent subject to such terns and conditions as it shall prescribe. The
real estate transfer tax shall be paid to such agent as provided in
section fourteen hundred forty-nine-cccccc of this article.

8 1449-iiiiii. Lliability of recording officer. A recording officer
shall not be liable for any inaccuracy in the anpunt of tax inposed
pursuant to this article that he shall collect so long as he shal
conpute and collect such tax on the anmpbunt of consideration or the value
of the interest conveyed as such anmpunts are provided to himor her by
the person paying the tax.

8 1449-jjjjjj. Refunds. Wenever the treasurer shall determn ne that

any noneys received under the provisions of the |local |aw enacted pursu-
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ant to this article were paid in error, it may cause such noneys to be
refunded pursuant to such rules and regulations it may prescribe,
provided any application for such refund is filed with the treasurer
within two vears fromthe date the erroneous paynent was nade.

8 1449- kkkkkk. Deposit and disposition of revenue. Al taxes collected
or received by the treasurer or his duly authorized agent under the
provisions of the local |aw enacted pursuant to this article shall be
deposited in accordance with provisions of a local |aw adopted by the
legislative body of the county of Cortland which local law shall desig-
nate proper officers to be responsible for deposit of revenue collected
or received under this article. Such local law shall also provide that
any officer designated to collect, receive, or deposit such revenue
shall maintain a system of accounts showing the revenue collected or
received from the tax inposed pursuant to this article. Such local |aw
shall also provide that all revenue derived fromthe inposition of such

tax shall be deposited into the general fund of the county of Cortl and.

8 1449-111111. Judicial review. 1. Any final determi nation of the
amount of any tax payable under section fourteen hundred forty-nine-
cccccec of this article shall be reviewable for error, illegality or

unconstitutionality or any other reason whatsoever by a proceedi ng under
article seventy-eight of the civil practice law and rules if application
therefor is nade to the suprene court wthin four nonths after the
giving of the notice of such final determ nation. provided. however,
that any such proceedi ng under article seventy-eight of the civil prac-
tice law and rules shall not be instituted unless (a) the anpbunt of any
tax sought to be reviewed, with such interest and penalties thereon as
nmay be provided for by local law shall be first deposited and there is
filed an undertaking, issued by a surety conpany authorized to transact
business in this state and approved by the superintendent of financial
services of this state as to solvency and responsibility, in such anount
as a justice of the suprene court shall approve to the effect that if
such proceeding be disnmissed or the tax confirned the petitioner wll
pay all costs and charges which may accrue in the prosecution of such
proceeding or (b) at the option of the petitioner, such undertaking nmay
be in a sumsufficient to cover the taxes, interest and penalties stated
in such determnation, plus the costs and charges which nmy accrue
against it in the prosecution of the proceeding. in which event the
petitioner shall not be required to pay such taxes, interest or penal-
ties as a condition precedent to the application.

2. \Were any tax inposed hereunder shall have been erroneously, ille-
gally or unconstitutionally assessed or collected and application for
the refund or revision thereof duly nmade to the proper fiscal officer or
officers, and such officer or officers shall have nade a determ nation
denvi ng such refund or revision, such determination shall be reviewable
by a proceeding under article seventy-eight of the civil practice |aw
and rules; provided, however, that (a) such proceeding is instituted
within four nonths after the giving of the notice of such denial, (b) a
final determ nation of tax due was not previously mnmade, and (c) an
undertaking is filed with the proper fiscal officer or officers in such
anount _and with such sureties as a justice of the suprene court shal
approve to the effect that if such proceeding be disnissed or the tax
confirmed, the petitioner will pay all costs and charges which nay
accrue in the prosecution of such proceeding.

8§ 1449- mmmmm Apportionnment. The | ocal |aw adopted by the |legislative
body of the county of Cortland shall provide for a nethod of apportion-
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nent for deternmining the amount of tax due whenever the real property or
interest therein is situated within and without the county of Cortl and.

8 1449- nnnnnn. M scel | aneous. The local |aw adopted by the legislative
body of the county of Cortland nay contain such other provisions as such
legislative body deens necessary for the proper admnistration of the
tax inposed pursuant to this article, including provisions concerning
the determination of tax, the inposition of interest on underpaynents
and overpaynents and the inposition of civil penalties. Such provisions
shall be identical to the corresponding provisions of the real estate
transfer tax inposed by article thirty-one of this chapter, so far as
such provisions can be nmade applicable to the tax inposed pursuant to
this article.

8 1449-000000. Returns to be secret. 1. Except in accordance with
proper judicial order or as otherwise provided by law, it shall be
unlawful for the treasurer or any officer or enployee of the county of
Cortland or any person engaged or retained by such county on an inde-
pendent contract basis to divulge or nmake known in any manner the
particulars set forth or disclosed in any return required under a 1|ocal
law enacted pursuant to this article. However, that nothing in this
section shall prohibit the recording officer frommaking a notation on
an instrunent effecting a conveyance indicating the anpount of tax paid.
No recorded instrunent effecting a conveyance shall be considered a
return for purposes of this section.

2. The officers charged with the custody of such returns shall not be
required to produce any of themor evidence of anything contained in
them in any action or proceeding in any court, except on behalf of the
county in any action or proceeding involving the collection of a tax due
under a |ocal |aw enacted pursuant to this article to which such county
or an officer or enployee of such county is a party or a claimant. or on
behalf of any party to any action or proceeding under the provisions of
a local |aw enacted pursuant to this article when the returns or facts
shown thereby are directly involved in such action or proceeding. in any
of which events the court may require the production of, and nay adnit
in evidence, so much of said returns or of the facts shown thereby, as
are pertinent to the action or proceeding and no nore.

3. Nothing herein shall be construed to prohibit the delivery to a
grantor or grantee of an instrunent effecting a conveyance or the duly
aut hori zed representative of a grantor or grantee of a certified copy of
any return filed in connection with such instrunent or to prohibit the
publication of statistics so classified as to prevent the identification
of particular returns and the itens thereof, or the inspection by the
legal representatives of such county of the return of any taxpayer who
shall bring action to set aside or review the tax based thereon.

4. Any officer or enployee of such county who willfully violates the
provisions of this section shall be disnm ssed fromoffice and be incapa-
ble of holding any public office inthis state for a period of five
years thereafter

§ 2. This act shall take effect inmediately.




