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STATE OF NEW YORK

5548

2017- 2018 Regul ar Sessi ons

| N SENATE

April 10, 2017

Introduced by Sens. GOLDEN, LANZA, SQUADRON -- read tw ce and ordered
printed, and when printed to be comritted to the Conmittee on Trans-
portation

AN ACT in relation to enacting the "transformational infrastructure and
revitalization project act"; and providing for the repeal of such
provi si ons upon expiration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "transfor-
mational infrastructure and revitalization project act".

8§ 2. Definitions. For the purposes of this act, the following terns
shal |l have the foll ow ng neanings:

1. "Transformational infrastructure and revitalization project” or
"project” shall mean the Brooklyn-Qieens Expressway.

2. "Authorized entity" shall nmean the New York city departnent of
transportati on.
3. "Best value" shall nmean the basis for awarding contracts for

services to the bidder that optimze quality, cost and efficiency, price
and performance criteria, which may include, but is not linmted to:

(a) The quality of the contractor's perfornance on previ ous projects;

(b) The timeliness of the contractor's perfornmance on previous
proj ects;

(c) The level of custoner satisfaction with the contractor's perform
ance on previous projects;

(d) The contractor's record of performing previous projects on budget
and ability to mninize cost overruns;

(e) The contractor's ability to limt change orders;

(f) The contractor's ability to prepare appropriate project plans;

(g) The contractor's technical capacities;

(h) The individual qualifications of the contractor's key personnel;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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(i) The contractor's ability to assess and manage risk and mnimze
ri sk i npact; and

(j) The contractor's past record of encouragi ng wonen and mnority-
owned busi ness enterprise participation and conpliance with article 15-A
of the executive |aw

Such basis shall reflect, wherever possible, objective and quantifi-
abl e anal ysi s.

4. "Design-build contract” shall nmean, in conformty with the require-
ments of this act, a contract for the design and construction of the
project with a single entity, which my be a team conprised of separate
entities.

5. "Procurenment record" shall mean docunentation of the decisions nmade
and the approach taken in the procurenment process.

6. "Project |abor agreement" shall nean a pre-hire collective bargain-
ing agreement between a contractor and a bona fide building and
construction trade | abor organi zation establishing the |1abor organiza-
tion as the «collective bargaining representative for all persons who
will performwork on the project, and which provides that only contrac-
tors and subcontractors who signh a pre-negotiated agreenent with the
| abor organi zation can perform project work.

8§ 3. Notwi thstanding section 103 of the general nmunicipal |aw or
section 135 of the state finance |law or the provisions of any other |aw
to the contrary, in conformty with the requirenents of this act, and
only when a project |abor agreement is performed, the authorized entity
may utilize the alternative delivery nmethod referred to as a design-
build contract for the project. The authorized entity shall ensure that
its procurenment record reflects the design-build contract process
authorized by this act if utilized and applicable.

8 4. An entity selected by the authorized entity to enter into a
design-build contract for the project shall be selected through a two-
step method, as foll ows:

1. Step one. Ceneration of a list of entities that have denonstrated
the general capability to perform a design-build contract for the
proj ect . Such list shall consist of a specified nunber of entities, as
determ ned by the authorized entity, and shall be generated based upon
the authorized entity's review of responses to a publicly advertised
request for qualifications for the project. The authorized entity's
request for qualifications for the project shall include a genera
description of the project, the maximum nunber of entities to be
included on the list, and the selection criteria to be used in generat-
ing the list. Such selection criteria shall include the qualifications
and experience of the design and construction team organization, denon-
strated responsibility, ability of the teamor of a nenber or nmenbers of
t he team to conply wth applicable requirements, including the
provisions of articles 145, 147 and 148 of the education |aw, past
record of compliance wth the Ilabor Iaw including prevailing wage
requi rements under state and federal |aw, the past record of conpliance
with exi sting | abor standards and naintaining harnonious |abor
relations; the record of protecting the health and safety of workers on
public works projects and job sites as denpnstrated by the experience
nmodi fication rate for each of the last three years; the prospective
bidder's ability to wundertake the particular type and conplexity of
work; the financial capability, responsibility and reliability of the
prospective bidder for such type and conplexity of work; the prospective
bidder's conpliance wth equal enploynent opportunity requirenents and
anti-discrimnation | aws, and denonstrated conmtnment to working wth
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mnority and wonen-owned businesses through joint ventures or subcon-
tractor relationships; whether or not the prospective bidder or a person
or entity with an interest of at least ten per centumin the prospective
bidder, 1is debarred for having disregarded obligations to enployees
under the Davi s-Bacon Act pursuant to 40 U S.C. 3144 and 29 CF. R 5.12
and such other qualifications the authorized entity deens appropriate
which may include but are not linmted to project understanding, finan-
cial capability and record of past performance. The authorized entity
shall evaluate and rate all entities responding to the request for qual-
i fications. Based upon such ratings, the authorized entity shall 1ist
the entities that shall receive a request for proposals in accordance
with subdivision 2 of this section. To the extent consistent with appli-
cable federal law, the authorized entity shall consider, when awarding
any contract pursuant to this section, the participation of: (a) firnms
certified pursuant to article 15-A of the executive law as mnority or
wonen- owned busi nesses and the ability of other businesses under consid-
eration to work with mnority and wonen-owned businesses so as to
pronote and assi st participation by such businesses; and (b) small busi-
ness concerns identified pursuant to subdivision (b) of section 139-g of
the state finance | aw.

2. Step two. Selection of the proposal which is the best value to the
authorized entity. The authorized entity shall issue a request for
proposals for the project to the entities |isted pursuant to subdivision
1 of this section. If such an entity consists of a team of separate
entities, the entities that conprise such a team nmust remai n unchanged
fromthe entity as listed pursuant to subdivision 1 of this section
unl ess otherwise approved by the authorized entity. The request for
proposals for the project shall set forth the project's scope of work,
and other requirenments, as deternmined by the authorized entity includ-
ing, but not limted to, requiring either (a) a lunp sumprice or (b) a
fee for any prelimnary professional services together with a specific
met hodol ogy for determning a cost-plus not to exceed guarant eed nmaxi num
price for the balance of work that will be conpleted pursuant to the
design-build contract following the conpletion of any prelimnary
prof essi onal services related to the project as |long as any construction
work on the project is awarded by the contractor on a conpetitive basis
which is approved by the authorized entity. The request for proposals
shall specify the criteria to be used to evaluate the responses and the
relative weight of each such criteria. Such criteria shall include the
proposal's cost, the quality of the proposal's solution, the qualifica-
tions and experience of the design-build entity, and other factors
deened pertinent by the authorized entity, which may include, but shal
not be Ilimted to, the proposal's project inplenentation, ability to
conplete the work in a tinmely and satisfactory manner, naintenance costs
of the conpleted project, maintenance of traffic approach, and comunity
i mpact. Any contract awarded pursuant to this act shall be awarded to a
responsive and responsible entity that subnits the proposal, which, in
consi deration of these and other specified criteria deened pertinent to
the project, offers the best value to the authorized entity, as deter-
m ned by the authorized entity. Nothing in this act shall be construed
to prohibit the authorized entity fromnegotiating final contract terns
and conditions including cost.

3. The design-build contract may be awarded to the contractor offering
t he best val ue:

(a) Uilizing a cost-plus not to exceed guaranteed nmaxi mumprice form
of contract in which the authorized entity shall be entitled to nonitor



OCOO~NOUIRWNPEF

S. 5548 4

and audit all project costs. In establishing the schedule and process
for determining a guaranteed naxinmumprice, the contract between the
aut hori zed entity and the contractor shall

(i) describe the scope of the work and the cost of perform ng such
wor k;

(ii) include a detailed line item cost breakdown;

(iii) include a list of all draw ngs, specifications and other infor-
mati on on whi ch the guaranteed maxi mum price i s based;

(iv) include the dates for substantial and final conpletion on which
t he guaranteed maxi num price is based; and

(v) include a schedule of unit prices;

(b) Uilizing a lunp sumcontract in which the contractor agrees to
accept a set dollar amobunt for a contract which conprises a single bid
wi t hout providing a cost breakdown for all costs such as for equipnent,
| abor, materials, as well as such contractor's profit for conpleting al
items of work conprising the project; or

(c) The design-build contract nmay include both |unmp sum and cost-pl us
not to exceed guaranteed nmaxi mum price, and al so may provide for profes-
sional services on a fee-for-service basis.

4. Notwi t hstandi ng the foregoing provisions of this section, an entity
sel ected by the authorized entity to enter into a design-build contract
for this project shall determ ne, before awardi ng any contracts author-
ized by this act, whether the bidder, or a person or entity wth an
interest of at |least ten per centumin the bidder, is included in the
published list of debarred contractors pursuant to 40 U.S.C. 3144 and 29
C.F.R 5.12, for having disregarded obligations to enployees under the
Davi s-Bacon Act, and the bidder's inclusion on such Iist must be taken
into consideration in deciding whether the bidder is awarded any
contract.

8§ 5. Any contract entered into pursuant to this act shall include a
clause requiring that any professional services regulated by articles
145, 147 and 148 of the education | aw shall be perforned and stanped and
seal ed, where appropriate, by a professional l|icensed in accordance with
such articles.

8 6. The construction, demolition, reconstruction, excavation, reha-
bilitation, repair, renovation of the project undertaken by the author-
ized entity pursuant to this act shall be deened a "public work" to be
perfornmed in accordance with the provisions of article 8 of the |abor
law, as well as subject to sections 200, 240, 241 and 242 of the | abor
| aw and enforcenent of prevailing wage requirenments by the New York
state departnent of [|abor.

8 7. A project |abor agreement shall be included as a requirenent in
the request for proposals for the project, provided that, based upon a
study done by or for the authorized entity, the authorized entity deter-
mnes that its interests are best net by requiring a project |abor
agreenment. The authorized entity shall conduct such a study and the
pr oj ect | abor agreenent shall be performed consistent wth the
provi sions of section 222 of the labor law. If a project |abor agreenent
is performed on the project the authorized entity may utilize a design-
build contract for the project and section 135 of the state finance | aw
shall not apply to the project. If a project |abor agreenent is not
performed on the project the authorized entity shall not utilize a
design-build contract for the project and sections 101 and 103 of the
general municipal law and section 135 of the state finance | aw shall
apply to the project.
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8 8. Each contract entered into by the authorized entity pursuant to
this act shall conply, whenever practical, with the objectives and goals
of mnority and wonen-owned business enterprises pursuant to article
15-A of the executive law or, if the project receives federal aid, shal
comply with applicable federal requirenents for di sadvantaged busi ness
enterprises.

8 9. The project undertaken by the authorized entity pursuant to this
act shall be subject to the requirenents of article 8 of the environ-
mental conservation | aw, and, where applicable, the requirenents of the
nati onal environmental policy act.

8 10. The submi ssion of a proposal or responses or the execution of a
design-build contract pursuant to this act shall not be construed to be
a violation of section 6512 of the education |aw.

8§ 11. Nothing contained in this act shall linmt the right or obli-
gation of the authorized entity to conply with the provisions of any
exi sting contract, including any existing contract with or for the bene-
fit of +the holders of the obligations of the authorized entity, or to
award contracts as ot herw se provided by | aw

8 12. This act shall take effect imediately and shall expire and be
deened repealed three years after such date, provided that, projects
with requests for qualifications issued prior to such repeal shall be
permtted to continue under this act notw thstandi ng such repeal.



