O©CoO~NOUA~WNE

STATE OF NEW YORK

4791

2017- 2018 Regul ar Sessi ons

| N SENATE

March 1, 2017

Introduced by Sen. SQUADRON -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anend the criminal procedure law, in relation to the electron-
ic recording of interrogations

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The crimnal procedure law is anended by adding a new
section 60.49 to read as foll ows:

8 60.49 Rules of evidence; electronic recording of statenents of defend-
ant s.

1. Definitions. As used in this section:

(a) "Electronic recording"” neans a contenporaneous video and audio
recording, or where video recording is inpracticable, a contenporaneous
audi o recordi ng.

(b) "Custodial interrogation" neans any questioning which is conducted
in a place of detention or during which a reasonable person in the
subject's position would consider hinself or herself to be in custody.

(c) "Place of detention" neans a police station, correctional facili-
ty, holding facility for prisoners, prosecutor's office, or other
governnent facility where persons are held in detention in connection
with crimnal charges which have been or may be filed against them

2. During the prosecution of a felony, an oral, witten, or sign
| anguage statenent of a defendant nade during a custodial interrogation
shall be presuned inadnissible as evidence against a defendant in a
crimnal proceeding unless an electronic recording is made of the custo-

di al interrogation in its entirety, including any adm nistration and
wai ver, or invocation of rights, the recording is substantially accurate
and not intentionally altered, and all individuals who speak during the

interrogation are identified by name on the recording.
3. If the court finds that the defendant was subjected to a custodia
interrogation in violation of subdivision two of this section, then any

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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statenents nmade by the defendant followi ng that custodial interrogation,
even if otherwise in conpliance with this section, are also presuned
i nadni ssi bl e.

4. The people may rebut a presunption of inadmi ssibility through clear
and convincing evidence that the statenent was both voluntary and if the
statenent is inculpatory, was not nmade under circunstances creating a
substantial risk that the defendant m ght falsely incrimnate hinself or
hersel f, and:

(a) exigent circunstances existed necessitating interrogation at a
place in a location other than a police station, correctional facility,
holding facility for prisoners, prosecutor's office, or other governnent
facility where persons are held in detention in connection with crimnal
charges which have been or may be filed against them and where the
requisite recording equi pnent was not readily avail abl e;

(b) the accused refused to have his or her interrogation electron-
ically recorded, and the refusal itself was electronically recorded; or

(c) the failure to electronically record an entire interrogation was
the result of equipnent failure and obtaining replacenent equipnent was
not feasible.

5. Notwi thstanding the provisions of subdivisions two, three and four
of this section, the court nmay adnt a statenent if it believes, based
on _a show ng of good cause by the people, that suppression of the state-
nent is too harsh a renedy; the court nust then instruct the jury that
it should consider the failure to nake a recording as a fact adverse to
the people on any issue of voluntariness, of the content of the state-
nent, and of whether the statenment was nade.

6. Nothing in this section precludes the adm ssion of:

(a) a statenent nmade by the accused in open court at his or her trial
before grand jury., or at a prelimnary hearing;

(b) a spontaneous statenent that is not nmade in response to interro-
gati on;

c) a statenent nade durin uestioning that is routinely asked durin
the processing of the arrest of the suspect;

(d) a statenent made during a custodial interrogation that is
conduct ed out-of -state;

(e) a statenent obtained by a federal |law enforcenent officer in a
federal place of detention;

(f) a statenent given at a tine when the interrogators are unaware
that a felony has in fact occurred; or

(g) a statenment, otherwi se inadnissible under this section, that is
used only for inpeachnent and not as substantive evidence.

7. The people shall not destroy or alter any electronic recordi ng nade
of a custodial interrogation for a period of ten years, neasured from
the date of judgnent.

§ 2. Section 710.20 of the crimnal procedure |aw is anmended by adding
a new subdivision 8 to read as foll ows:

8. Consists of a record or potential testinmony reciting or describing
a statenent obtained in violation of section 60.49 of this chapter.

8§ 3. Subdivision 1 of section 710.30 of the crimnal procedure |aw, as
separately anmended by chapters 8 and 194 of the laws of 1976, is anended
to read as foll ows:

1. Wenever the people intend to offer at a trial (a) evidence of a
statenent made by a defendant to a public servant, which statenent if
involuntarily made woul d render the evidence thereof suppressible upon
nmotion pursuant to subdivision three of section 710.20 of this article,
or (b) testinony regarding an observation of the defendant either at the
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time or place of the commi ssion of the offense or upon sone other occa-
sion relevant to the case, to be given by a witness who has previously
identified himas such, they nust serve upon the defendant a notice of
such intention, specifying the evidence intended to be offered and, in
the case of a statenent, whether it was el ectronically recorded.
8 4. This act shall take effect on the ninetieth day after it shal

have becone a law, and shall apply to any custodial interrogations that
take place on and after such date.




