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STATE OF NEW YORK

4727

2017- 2018 Regul ar Sessi ons

| N SENATE

February 24, 2017

Introduced by Sens. SEWARD, AKSHAR, AMEDORE, FUNKE, GALLI VAN, GRI FFO
LI TTLE, ORTT, SAVINO SERINO, TEDI SCO, VALESKY -- read twce and
ordered printed, and when printed to be comritted to the Conmittee on
I nvestigati ons and Government Operations

AN ACT to anmend the tax law, in relation to providing insurance corpo-
rations with a tax credit for investnments made in rural business
grow h funds; and to anend the state finance law, in relation to
establ i shing the New York agriculture and rural jobs fund

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The tax law is anended by adding a new section 43 to read
as fol |l ows:

8 43. New York agriculture and rural jobs credit. (a) Definitions. For
the purpose of this section the following terns shall have the foll ow ng
nmeani ngs:

(1) "Affiliate" neans a person that directly, or indirectly through
one or nore internediaries, controls, is controlled by, or is under
conmon control with another person. For the purposes of this division, a
person is "controlled by" another person if the controlling person
holds, directly or indirectly, the majority voting or ownership interest
in the controlled person or has control over the day-to-day operations
of the controlled person by contract or by |aw

(2) "dosing date" neans the date on which a rural business growh
fund has collected all of the amounts specified by subparagraphs (A) and
(B) of paragraph seven of subdivision (b) of this section.

(3) "Credit-eligible capital contribution"” nmeans an investnent of cash
by a person in a rural business growth fund that equals the anpbunt spec-
ified on a tax credit certificate issued by the departnent under subpar-
agraph (B) of paragraph six of subdivision (b) of this section. The
investnment shall purchase an equity interest in the rural business
growth fund or purchase, at par value or premium a debt instrunent

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
LBD08845- 01- 7



O©CoOoO~NOUP~WNE

S. 4727 2

issued by the rural growth fund that neets all of the following crite-
ria:

(A) The debt instrunent has an original maturity date of at least five
vears after the date of issuance.

(B) The debt instrunment has a repaynent schedule that is not faster
than a level principal anortization over five years.

(C) The debt instrunment has no interest, distribution, or paynent
features dependent on the rural business growh fund's profitability or
the success of the rural growh investnents.

(4) "Eligible investnment authority"” means the anpbunt stated on the
notice issued under subparagraph (A) of paragraph six of subdivision (b)
of this section certifying the rural business growh fund. At |east
sixty-five percent of a rural business growh fund's eligible investnent
authority shall be conprised of credit-eligible capital contributions.

(5) A business's "principal business operations" are in this state if
at least eighty percent of the business's enployees reside in this
state, the individuals who receive eighty percent of the business's
payroll reside in this state, or the business has agreed to use the
proceeds of a rural growh investnent to relocate at least eighty
percent of its enployees to this state or pay at |east eighty percent of
its payroll to individuals residing in this state.

(6) "Rural area" neans either of the foll ow ng:

(A) An area of the state not in a city or town that has a popul ation
of nore than fifty thousand inhabitants according to the |atest decenni -
al census of the United States or in the urbanized area contiguous and
adjacent to a city or town that has a population of nore than fifty
thousand i nhabitants; or

(B) Any area deternmined to be "rural in character" by the under-secre-
tary of agriculture for rural developnent wthin the United States
departnent of agriculture.

(7) "Rural business concern" neans an operating conpany that, at the
tinme if the initial investnent in the conpany by a rural business growh
fund, has its principal business operations in this state, has fewer
than two hundred fifty enployees or not nore than fifteen mllion
dollars in net incone for the preceding taxable year, and neets either
of the following criteria:

(A) The business's principal business operations are |ocated in a
rural area; or

(B) The business produces or provides any goods or services nornally
used by farmers, ranchers, or producers and harvesters of aquatic
products in their business operations, or to inprove the welfare or
livelihood of such persons, or is involved in the processing and narket -
ing of agricultural products, farm supply, and input suppliers. For the
purposes of this section, "net incone" neans federal adjusted gross
incone as required to be reported under the Internal Revenue Code |ess
federal and state taxes inposed on or neasured by incone. Any business
which is classified as a rural business concern at the tinme of the
initial investnent in said business by a rural business growh fund
shall remain classified as a rural business concern and nmay receive
followon investnents from any rural business growth fund, and such
followon investnents shall be rural growh investnents even though such
busi ness may not neet the definition of a rural business concern at the
tinme of such followon investnents.

(8) "Rural business growth fund" neans an entity certified by the

departnent under this section.
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(9) "Rural growth investnent" neans any capital or equity investnent
in a rural business concern or any loan to a rural business concern with
atermof at |east one year.

(10) "Taxable vyear" when wused in reference to an insurance conpany
neans the cal endar year ending on the thirty-first day of Decenber next
preceding the day the annual report is required to be returned under
subdivision (d) of this section.

(b) Certification. (1) On and after August first, two thousand seven-
teen, an applicant that has devel oped a business plan to invest in rura
business concerns in this state and has successfully solicited private
investors to make capital contributions in support of the plan may apply
to the departnent for certification as a rural business growh fund. The
application shall include all of the foll ow ng:

(A) The total eligible investnent authority sought by the applicant
under the business pl an;

B) Docunents and other evidence sufficient to prove, to the satisfac-
tion of the departnment, that the applicant neets all of the follow ng
criteria: (i) The applicant or an affiliate of the applicant is licensed
as a rural business investnent conpany under 7 U S . C 2009cc, or as a
snmal |l business investnent conpany under 15 U. S. C. 681.

(ii) As of the date the application is submtted, the applicant has
invested nore than one hundred nmillion dollars in operating conpanies,
including at least fifty mllion dollars in operating conpanies |ocated
in rural areas. In conputing investnents under this division, the appli-
cant may include investnents nade by affiliates of the applicant.

(C) An estinmate of the nunber of jobs that will be created or retained
in this state as a result of the applicant's rural growth investnents;

(D) A revenue inpact assessnent for the applicant's proposed rura
growth investnents prepared by a nationally recognized third-party inde-
pendent econonic forecasting firmusing a dynanm c econonic forecasting
nodel . The revenue inpact assessnent shall analyze the applicant's
business plan over the ten years following the date the application is
subnmtted to the departnent.

(E) A signed affidavit fromeach investor successfully solicited by
the applicant to nmake a credit eligible capital contribution in support
of the business plan. Each affidavit shall include information suffi-
cient for the tax conmmissioner to identify the investor and shall state
the anmount of the investor's credit-eligible capital contribution.

(F) A nonrefundable application fee of five thousand dollars.

2) The departnent shall review and nake a determ nation with respect
to each application subnitted under paragraph one of this subdivision
within thirty days of receipt. The departnment shall review and nake
deternmnations on the applications in the order in which the applica-
tions are received by the departnent. Applications received by the
departnment on the sane day shall be deened to have been received sinul-
taneously. Except as provided in paragraph four of subdivision (c) of
this section. the departnent shall not approve nore than one hundred
mllion dollars in eligible investnent authority or nore than sixty-five
mllion dollars in credit-eligible capital contributions.

(3) The departnent shall deny an application subnitted under this
section if any of the following are true: (A The application is incom

pl et e.
(B) The application fee is not paid in full.
(C) The applicant does not satisfy all the criteria described in

subparagraph (B) of paragraph one of this subdivision.
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(D) The revenue inpact assessnent subnmitted under subparagraph (D) of
paragraph one of this subdivision does not denpnstrate that the appli-
cant's business plan will result in a positive economc inpact on this
state over a ten-year period that exceeds the eligible investnent
authority sought by the applicant.

(E) The credit-eligible capital contributions described in affidavits
subm tted under subparagraph (E) of paragraph one of this subdivision do
not equal sixty-five percent of the total amount of eligible investnent
authority sought under the applicant's business plan.

(F) The departnent has already approved the nmaxi num anount of eligible
investrment authority and credit-eligible capital contributions all owed
under paragraph two of this subdivision.

(4) If the departnent denies an application under paragraph three of
this subdivision, the departnent shall send notice of its determ nation
of the applicant. The notice shall include the reasons that the applica-
tion was denied. If the application was denied for any reason other than
the reason specified in subparagraph (F) of paragraph three of this
subdivision, the applicant may provide additional infornation to the
departnent to conplete, clarify, or cure defects in the application.
The additional information nust be submitted within thirty days after
the date the notice of denial was sent by the departnent. |If the person
or entity submts additional information within thirty days. the depart-
nent shall reconsider the application within thirty days after receiving
such additional information. If after subm ssion of additional inforna-
tion, the departnment approves the application, then the subnm ssion date
shall be the date of the original subnmission of the application. If the
person or entity does not submit additional information within thirty
days after the notice of denial was sent. the applicant nmay subnit a new
application with a new subnmi ssion date at any tine.

(5) O approving nultiple sinmultaneously subnitted applications would
result in exceeding the overall eligible investnent limt prescribed by
paragraph two of this subdivision, the departnment shall proportionally
reduce the eligible investnent authority and the credit-eligible capital
contributions for each approved application as necessary to avoid
exceeding the limt.

(6) The departnment shall not deny a rural business growth fund appli-
cation or reduce the requested eligible investnent authority for reasons
other than those described in paragraphs three and five of this subdivi-
sion. If the departnment approves such application, the departnment shal
issue all of the following notices: (A To the applicant, a witten
notice certifying that the applicant qualifies as a rural business
growh fund and specifying the anmpbunt of the applicant's eligible
investrment authority; (B) To each investor whose affidavit was included
in the application, a tax credit certificate specifying the anpunt of
the investor's credit-eligible capital contribution; (€ To the conms-
sioner, a copy of each tax credit certificate issued under subparagraph
(B) of paragraph six of this subdivision.

(7) A rural business growth fund shall conplete all of the followng
within sixty days of receiving the certification issued under subpara-
graph (A of paragraph six of this subdivision:

(A) Collect the credit-eligible capital contributions fromeach inves-
tor issued a tax credit certificate under subparagraph (B) of paragraph
six of this subdivision;

(B) Collect one or nore investnents of cash, which shall purchase an
equity interest in the rural growth fund or a debt instrunent issued by
the rural growth fund at par value or premum wth a maturity date of




O©CoOoO~NOUP~WNE

S. 4727 5

at least five years fromthe closing date that, when added to the
contributions collected under subparagraph (A) of this paragraph, equal
the fund's eligible investnent authority. At least ten percent of the
fund's eligible investnment authority shall be conprised of equity
investnments contributed by affiliates of the rural business growth fund,.
including enployees, officers, and directors of such affiliates.

(C) Send to the departnment docunentation sufficient to prove that the
amounts described in subparagraphs (A) and (B) of this paragraph have
been collected. If the rural business growh fund fails to fully conply
with this paragraph, the fund's certification shall |apse.

(8) Eligible investnent authority and corresponding credit-eligible
capital contributions that |apse under paragraph seven of this subdivi-
sion do not count toward linmts on total eligible investnent authority
and credit-eligible capital contributions prescribed in paragraph two of
this subdivision. Once eligible investnment authority has |apsed. the
departnent shall first award |apsed authority pro rata to each rura
business growth fund that was awarded |l ess than the requested eligible
investnment authority under paragraph five of this subdivision. Any
remaining eligible investnent authority may be awarded by the depart nent
to new applicants.

(9) Application fees submitted to the departnent pursuant to subpara-
graph (F) of paragraph one of this subdivision shall be credited to the
New York agriculture and rural jobs fund, created in section ninety-
nine-aa of the state finance | aw

(c) Revocation of certification. (1) The departnent shall revoke a tax
credit certificate issued under subdivision (b) of this section if any
of the followi ng occur with respect to a rural business growth fund
before the fund exits the program under paragraph five of this subdivi-
si on.

(A) The rural business growh fund in which the credit-eligible capi-
tal contribution was nmade does not invest sixty percent of its eligible
investrment authority in rural growh investnments in this state wthin
two vears of the closing date and one hundred percent of its eligible
investrment authority in rural growh investnents in this state wthin
three vears of the closing date.

(B) After investing one hundred percent of its eligible investnent
authority in rural growth investnents in this state, the rural business
growth fund fails to maintain that investnment until the fifth anniver-
sary of the closing date, including the reinvestnent of such investnent.
For the purposes of this section, an investnent is "maintained" even if
the investnment is sold or repaid so long as the rural business growh
fund reinvests an anpunt equal to the capital returned or recovered by
the fund from the original investnent, exclusive of any profits real-
ized, in other rural growth investnents in this state wthin twelve
nonths of the receipt of such capital. Anpunts received periodically by
a rural business growth fund shall be treated as continually invested in
rural growh investnents if the anpbunts are reinvested in one or nore
rural growth investnents by the end of the following calendar vyear. A
rural business growth fund is not required to reinvest capital returned
fromrural growth investnents in the six nonths imediately preceding
the fifth anniversary of the closing date, and such rural growth invest-
nents shall be considered held continuously by the rural growh fund
through the fifth anniversary of the closing date.

() The rural business growh fund invests nore than the greater of
seven mllion five hundred thousand dollars or twenty percent of its
eligible investnent authority in the sane rural business concern
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including anmpunts invested in affiliates of the rural business concern
but excluding anbunts reinvested in the rural business growh fund with
repaid or redeened rural business growth investnents, provided such
reinvestnents shall not count towards the requirenent of subparagraph
(A) of this paragraph.

(D) The rural business growh fund makes a rural growth investnent in
a rural business concern that directly or indirectly through an affil-
iate owns, has the right to acquire an ownership interest, make a | oan
to, or meke an investnent in the rural business growh fund, an affil-
iate of the rural business growh fund, or an investor in the rura
business growh fund. This paragraph does not apply to investnents in
publicly traded securities by a rural business concern or an owner or
affiliate of such concern.

(2) Before taking action under paragraph one of this subdivision, the
departnent shall notify the rural business growh fund of the reasons
for the pending action. If the rural business growth fund corrects the
violations, other than violations of subparagraph (D) of paragraph one
of this subdivision, outlined in the notice to the satisfaction of the
departnent within one hundred eighty days of the date of the notice was
sent, the departnent shall not revoke the tax credit certificates or
levy a fine.

(3) If the departnment revokes a tax credit certificate under paragraph
one of this subdivision, the commi ssioner shall nmake an assessnent for
the ampbunt of the credit clained by the certificate holder before the
certificate was revoked. The conmmissioner shall make the assessnent
within one vear after the certificate has been revoked.

(4) If tax credit certificates are revoked under paragraph one of this
subdi vision, the associated eligible investnent authority and credit-el-
igible capital contributions do not count toward the limt on tota
eligible investnent authority and credit-eligible capital contributions
described by paragraph two of subdivision (b) of this section. The
departnent shall first award reverted authority pro rata to each rura
business growh fund that was awarded |l ess than the requested eligible
investnment authority under paragraph five of subdivision (b)) of this
section. Any remining eligible investnent authority nmay be awarded by
the departnent to new applicants.

(5) (A) On or after the fifth anniversary of the closing date, a rura
business growth fund that has not conmmtted any of the acts described in
paragraph one of this subdivision may apply to the departnent to exit
the programas a rural business growh fund and no | onger be subject to
regulation under this section. The departnment shall respond to the
application within thirty days after receiving such application. 1In
eval uating such request the fact that no tax credit certificates have
been revoked with respect to the rural business growth fund shall be
sufficient evidence to prove that the fund is eligible to exit the
program The departnent shall not wunreasonably deny an application
subm tted under this subdivision.

(B) The departnent shall send notice of its determ nation with respect
to an application submtted under subparagraph (A) of this paragraph to
the rural business growh fund. If the application is denied. the notice
shall include the reasons for the deternination.

(Q The departnment shall not revoke a tax credit certificate due to
any actions of a rural business growh fund that occur after the date
the fund's application for exiting the programis approved under subpar-

agraph (A) of this paragraph.
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(6) If the nunber of jobs created or retained by the rural business
concern that received rural growh investnents fromthe rural business
growth fund is:

(A less than sixty percent of the nunber projected in the approved
rural business growth fund's business plan filed as part of its applica-
tion for certification under subdivision (b) of this section, then the
state shall receive twenty percent of any distribution or paynent to an
equity holder in an approved rural business growh fund in excess of the
sum of the anpbunt of equity capital invested in the fund by such equity
hol der and an anpunt equal to any projected increase in the equity hol d-
er's federal or state tax liability, including penalties and interest,
related to the equity holder's ownership, nmanagenent, or operation of
the fund; or

(B) Geater than sixty percent but |ess than eighty percent of the
nunber projected in the approved rural business growh fund's business
plan filed as part of its application for certification under subdivi-
sion (b) of this section, then the state shall receive ten percent of
any distribution or paynent to an equity holder in an approved rura
business growth fund in excess of the sumof the ampunt of equity capi-
tal invested in the fund by such equity holder and an anmpbunt equal to
any projected increase in the equity holder's federal or state tax
liability, including penalties and interest, related to the equity hol d-
er's ownership, nmanagenent, or operation of the fund.

(7) A rural business growh fund may, prior to making a rural growh
investrment, request fromthe departnent a witten determination as to
whet her the business entity in which it proposes to invest qualifies as
a rural business concern.

(d) Reports. (1) Each rural business growh fund shall subnit a report
to the departnent on or before the fifth business day after the second
and third anniversaries of the closing date. The report shall provide
docunentation as to the rural growth investnents nade by the rural busi-
ness growth fund. Such docunentation shall include the follow ng:

(A) A bank statement of the rural business growth fund displaying each
rural growth investnent:

(B) The nane and | ocation of each rural business concern in which the
rural business growth fund has nade a rural growh investnent. including
evidence that the business concern was qualified at the tine the invest-
nent was nmade.

(2) On or before the last day of February of each year follow ng the
year in which the report required under paragraph one of this subdivi-
sion is due, the rural business growh fund shall subnit an annua
report to the departnent including the foll ow ng:

(A) The nunber of enploynent positions created or retained as a result
of the fund's rural growth investnents as of the |ast day of the preced-
ing cal endar vyear;

(B) The average annual salary of the positions described in subpara-
graph (A) of this paragraph;

(C) Any other information required by the departnent.

(3) The departnment shall adopt rules necessary to inplenent this
subdi vi si on.

§ 2. Section 1511 of the tax law is anended by adding a new subdivi-
sion (dd) to read as foll ows:

(dd) Credit for certain investnents to a rural business growth fund.
(1) There is hereby allowed a nonrefundable tax credit for taxpayers
that made a credit-eligible capital contribution to a rural business

growth fund and were issued a tax credit certificate under subparagraph
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(B) of paragraph six of subdivision (b) of section forty-three of this
chapter. The credit may be clained against the tax inposed by this arti-
cle and section one thousand one hundred twelve of the insurance |aw
The credit nmay not be sold, transferred, or allocated to any entity
other than an affiliate of the taxpayer.

(2) On the closing date, the taxpayer shall earn a vested credit equa
to the ampunt of the taxpayer's credit-eligible capital contribution to
the rural business growth fund, as specified on the tax credit certif-
icate. The taxpayer may claimup to twenty-five percent of the eligible
investrment authority for the taxable yvear containing the third anniver-
sary date of the closing date, exclusive of anpunts carried forward
pursuant to paragraph three of this subdivision. The taxpayer may claim
up to twenty percent of the eligible investnent authority for the taxa-
ble vyears that include the fourth and fifth anniversary dates of the
closing date, exclusive of anpunts carried forward pursuant to paragraph
three of this subdivision.

(3) If the amount of the credit for a taxable year exceeds the tax
otherwise due for that vyear, the excess shall be carried forward to
ensuing taxable years until fully used. A taxpayer claiming a credit
under this section shall submit a copy of the tax credit certificate
with the taxpayer's return for each taxable year for which the credit is
clained.

8§ 3. The tax law is anended by adding a new section 187-t to read as
fol | ows:

187-t. Credit for certain investnents to a rural business growth fund.
1. There is hereby allowed a nonrefundable tax credit for taxpayers that
nade a credit-eligible capital contribution to a rural business growth
fund and were issued a tax credit certificate under subparagraph (B) of
paragraph six of subdivision (b) of section forty-three of this chapter.
The credit nmy be clained against the tax inposed by this article. The
credit may not be sold., transferred, or allocated to any entity other
than an affiliate of the taxpayer.

2. On the closing date, the taxpayer shall earn a vested credit equa
to the ampbunt of the taxpayer's credit-eligible capital contribution to
the rural business growth fund, as specified on the tax credit certif-
icate. The taxpayer may claimup to twenty-five percent of the eligible
investnment authority for the taxable yvear containing the third anniver-
sary date of the closing date., exclusive of anpunts carried forward
pursuant to subdivision three of this section. The taxpayer nmay claimup
to twenty percent of the eligible investment authority for the taxable
years that include the fourth and fifth anniversary dates of the closing
date, exclusive of anpunts carried forward pursuant to subdivision three
of this section.

3. If the anpbunt of the credit for a taxable vyear exceeds the tax
otherwise due for that vyear, the excess shall be carried forward to
ensuing taxable years until fully used. A taxpayer claimng a credit
under this section shall submt a copy of the tax credit certificate
with the taxpayer's return for each taxable year for which the credit is
cl ai ned.

8 4. Section 210-B of the tax law is anended by adding a new subdivi-
sion 52 to read as foll ows:

52. Credit for <certain investnents to a rural business growh fund.
(1) There is hereby allowed a nonrefundable tax credit for taxpayers
that made a credit-eligible capital contribution to a rural business

growh fund and were issued a tax credit certificate under subparagraph
(B) of paragraph six of subdivision (b) of section forty-three of this
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chapter. The credit may be clained against the tax inposed by this arti-
cle. The credit may not be sold, transferred, or allocated to any entity
other than an affiliate of the taxpayer.

(2) On the closing date, the taxpayer shall earn a vested credit equa
to the anpunt of the taxpayer's credit-eligible capital contribution to
the rural business growh fund, as specified on the tax credit certif-
icate. The taxpayer may claimup to twenty-five percent of the eligible
investnment authority for the taxable year containing the third anniver-
sary date of the closing date, exclusive of anmpbunts carried forward
pursuant to paragraph three of this subdivision. The taxpayer may claim
up to twenty percent of the eligible investnent authority for the taxa-
ble vears that include the fourth and fifth anniversary dates of the
closing date. exclusive of anpunts carried forward pursuant to paragraph
three of this subdivision.

(3) If the amount of the credit for a taxable year exceeds the tax
ot herwi se due for that year, the excess shall be carried forward to
ensuing taxable years until fully used. A taxpayer clainmng a credit
under this section shall subnmit a copy of the tax credit certificate
with the taxpayer's return for each taxable year for which the credit is
cl ai ned.

8§ 5. The state finance |aw is anmended by adding a new section 99-aa to
read as foll ows:

8 99-aa. New York agriculture and rural jobs fund. 1. There is hereby
established in the joint custody of the state conptroller and the
conm ssioner of taxation and finance a special fund to be known as the
"New York agriculture and rural jobs fund"

2. Such fund shall consist of all application fees submtted pursuant
to subparagraph (F) of paragraph one of subdivision (b) of section
forty-three of the tax law, and all other npneys appropriated, credited,
or transferred thereto fromany other fund or source pursuant to |aw.

3. Moneys of the fund, following appropriation by the legislature
shall be expended only for the purposes of providing funding for the New
York agriculture and rural jobs credit set forth in section forty-three
of the tax law. Mneys shall be paid out of the fund on the audit and
warrant of the state conptroller on vouchers approved and certified by
the conm ssioner of taxation and finance. Any interest received by the
conptroller on noneys on deposit in the New York agriculture and rura
jobs fund shall be retained in and becone part of such fund.

8§ 6. This act shall take effect July 1, 2017.




