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          twice and ordered printed, and when printed to  be  committed  to  the
          Committee on Health

        AN  ACT  to  amend  the  public  health  law, in relation to requiring a
          cost/benefit analysis of pharmaceutical  advertising  and  promotional
          expenses

          The  People of the State of New York, represented in Senate and Assem-
        bly, do enact as follows:

     1    Section 1. Legislative intent. The legislature finds and  declares  as
     2  follows: (1) More than almost all other consumer purchases, the purchase
     3  of  medications has a direct, discernible impact on the health, life and
     4  pocketbooks of New York state citizens. (2) A  substantial  and  growing
     5  portion  of  the  price  of prescription drug products and their cost to
     6  consumers and the state  is  represented  by  advertising,  particularly
     7  direct-to-consumer  advertising  through mass media, company advertising
     8  and promotional activities through the education  of  the  personnel  of
     9  managed care plans, pharmaceutical benefits management companies, hospi-
    10  tals and clinics and health care professionals by means of salespersons'
    11  detailing,  seminars  and  conferences,  and  indirect  advertising  and
    12  promotion to health care professionals and their staffs and the  person-
    13  nel of managed care plans, and pharmaceutical benefits management compa-
    14  nies, hospitals and clinics through entertainment, meals, travel, trips,
    15  promotional  items,  free  samples  and free supplies, all of which also
    16  include the salaries of the growing legions of drug representatives  and
    17  salespersons.  (3) There has been marked increase in spending by pharma-
    18  ceutical companies for direct-to-consumer advertising since  the  liber-
    19  alization  of federal regulations governing these practices in 1997. (4)
    20  Researchers have indicated that assumptions of the amount of advertising
    21  are based on extrapolation from data in the  public  domain  since  they
    22  were  unable  to obtain data directly from the pharmaceutical companies.
    23  (5) Pharmaceutical companies claim that  advertising  dollars  are  well
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     1  spent  in  that  they  facilitate  dialogue between patients and doctors
     2  about diseases and conditions  that  are  widely  undertreated,  thereby
     3  leading  to  diagnoses and prescriptions that save lives or even greater
     4  costs resulting from delays in treatment, while consumer groups point to
     5  evidence that advertising may be leading consumers to make inappropriate
     6  demands  for newer, costlier medicines, when less expensive drugs may be
     7  equally or more appropriate. (6) Health insurance companies  claim  that
     8  direct-to-consumer  advertising  motivates consumers to seek more expen-
     9  sive drugs than necessary  or  unnecessary  drugs  which,  in  turn,  is
    10  responsible  in  part  for large increases in health insurance premiums.
    11  (7) There are no accurate reported figures on what pharmaceutical compa-
    12  nies spend on advertising, educational  and  promotional  activities  to
    13  influence  provider  practices, consumer demand or market share. (8) New
    14  York state and local governments will spend  over  one  billion  dollars
    15  this  year on prescription drugs as costs continue to increase.  (9) The
    16  legislature needs data that is reliable  and  valid  regarding  industry
    17  direct-to-consumer  advertising  and drug detailing practices.  (10) The
    18  legislature hereby determines that it must require pharmaceutical compa-
    19  nies to provide data through the disclosure of  their  expenditures  for
    20  mass  media  direct-to-consumer advertising, correspondence to consumers
    21  and direct and indirect advertising through education, entertainment and
    22  promotional samples and giveaways to health  care  professionals,  their
    23  offices  and  staffs,  and  for  the personnel of managed care plans and
    24  pharmaceutical benefits management companies and hospitals  and  clinics
    25  to determine its impact on provider practices and consumers demand.
    26    §  2. Subdivision 1 of section 206 of the public health law is amended
    27  by adding a new paragraph (w) to read as follows:
    28    (w) conduct a cost/benefit analysis  of  advertising  and  promotional
    29  activities  associated  with the provision of prescription drugs to this
    30  state's citizens by pharmaceutical  companies.  The  commissioner  shall
    31  utilize  a  methodology  to  determine the impact upon the necessity for
    32  inpatient hospital care, major ambulatory services, invasive procedures,
    33  numbers of visits to health  care  professionals  and  health  insurance
    34  premium  rates  relative  to  the  costs associated with advertising and
    35  promotional activities directed toward this state's citizens by  pharma-
    36  ceutical  companies.  At  reasonable  intervals,  as  determined  by the
    37  commissioner, but in no event less frequent than  quarterly,  pharmaceu-
    38  tical  companies  which  provide  prescription drugs in this state shall
    39  provide the commissioner with information necessary  to  carry  out  its
    40  duties  under this section.  Pharmaceutical companies or their represen-
    41  tatives who provide prescription drugs in this state shall  disclose  in
    42  the  aggregate all advertising and promotional costs to the commissioner
    43  as follows:
    44    (1) For every health care  professional  who  prescribes  prescription
    45  drugs  and  for every managed care plan, pharmaceutical benefits manage-
    46  ment company, hospital and clinic which provides prescription drugs, the
    47  dollar amounts spent on the professional, that professional's staff  and
    48  the  personnel  of the managed care plan and the pharmaceutical benefits
    49  management company, hospital and clinic, and the dollar  amount  of  the
    50  portion  of  the  pharmaceutical  companies'  detail  persons'  salaries
    51  attributable to activities listed below:
    52    (i)  education  and  educational  materials,  regardless  of   whether
    53  provided  in  the place of business of the health care professional, the
    54  managed care plan, the pharmaceutical benefits management  company,  the
    55  hospital or clinic or, in another setting, and regardless of whether the
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     1  pharmaceutical company directly or indirectly provides the education and
     2  educational materials;
     3    (ii) food and entertainment;
     4    (iii)  gifts,  or  anything which is received without consideration of
     5  equal or greater value;
     6    (iv) trips;
     7    (v) travel;
     8    (vi) free samples;
     9    (vii) seminars;
    10    (viii) reduced prices on prescription drugs; and
    11    (ix) income.
    12    (2) Pharmaceutical companies that advertise in media to  reach  a  New
    13  York  audience  and  pharmaceutical  companies which correspond directly
    14  with consumers in this state shall disclose the aggregate  cost  of  the
    15  advertising  of prescription drugs in the media and in correspondence to
    16  the consumer. For purposes of this subparagraph,  media  shall  include,
    17  but  not  be  limited  to, radio, television, the Internet and daily and
    18  weekly magazines and newspapers, billboards and signs. For  purposes  of
    19  this  subparagraph,  correspondence  shall  mean  direct mail, telephone
    20  communications and electronic mail directed to specific  individuals  or
    21  households. Pharmaceutical companies shall disclose the aggregate of the
    22  portion  of salaries of their drug representatives and salespersons that
    23  have all or part of their employment in activities enumerated in subpar-
    24  agraph one of this paragraph.
    25    (3) The commissioner shall collect and compile  data  from  pharmaceu-
    26  tical  companies  required  to provide information under this paragraph.
    27  The commissioner shall use appropriate measures to analyze  and  compare
    28  data  with  data on inpatient hospital stays, ambulatory services, inva-
    29  sive procedures and visits to health care professionals to  conduct  the
    30  cost/benefit analysis required under this paragraph.
    31    (4)  The  commissioner  shall disseminate data in accordance with this
    32  paragraph and shall, no later than two years from the effective date  of
    33  this paragraph, disclose his or her findings and make recommendations to
    34  the  governor,  the temporary president of the senate and speaker of the
    35  assembly on the costs associated with advertising and promotional activ-
    36  ities by pharmaceutical companies, on  the  impact  of  advertising  and
    37  promotional  activities  upon the utilization of prescription drugs, the
    38  necessity of inpatient hospital stays, ambulatory care, invasive  proce-
    39  dures,  visits to health care professionals and health insurance premium
    40  rates.
    41    § 3. This act shall take effect immediately.


