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STATE OF NEW YORK

3533

2017- 2018 Regul ar Sessi ons

| N SENATE

January 24, 2017

Introduced by Sen. FLANAGAN -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the penal law, in relation to vehicular assault and
vehi cul ar mansl aught er

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The penal law is anended by adding a new section 120.03-a
to read as foll ows:

8 120.03-a Vehicular assault in the third degree.

A person is guilty of vehicular assault in the third degree when he or
she:

(1) causes serious physical injury to another person by operation of a
vehicle, and knows or has reason to know that: (a) his or her license or
privilege of operating a notor vehicle in another state or his or her
privilege of obtaining a license to operate a notor vehicle in another
state is suspended or revoked; (b) his or her license or privilege of
operating a notor vehicle in the state, or his or her privilege of
obtaining a license issued by the conmissioner of notor vehicles is
suspended or revoked; or (c) he or she is not duly licensed pursuant to
section five hundred two of the vehicle and traffic |law, or

(2) causes serious physical injury to another person by operation of a
vehicle when: (a) such serious physical injury was caused in whole or
substantial part by the actor's violation of any section or sections
contained within title seven of the vehicle and traffic law, other than
section el even hundred ninety-two of such title, and (b) the actor has
previously been convicted of two or nore violations of any section or
sections contained within title seven of the vehicle and traffic law on
at least two separate dates within the inmmediately precedi ng ei ghteen
nont hs, or

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
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(3) causes serious physical injury to another person by operation of a
vehicle in violation of subdivision one of section eleven hundred nine-
ty-two of the vehicle and traffic |aw

In any prosecution under subdivision three of this section, it shal
be an affirmative defense that such serious physical injury was caused
in whole or in substantial part by sone factor other than the actor's
inpairnment by the use of al cohol or the manner in which the actor oper-
ated the vehicle.

Vehi cul ar assault in the third degree is a class E fel ony.

8§ 2. Section 120.03 of the penal |aw, as amended by chapter 732 of the
| aws of 2006, is anmended to read as follows:

§ 120.03 Vehi cul ar assault in the second degree.

A person is guilty of vehicular assault in the second degree when he
or she causes serious physical injury to another person, and either

(1) operates a notor vehicle in violation of subdivision two, three,
four or four-a of section eleven hundred ninety-two of the vehicle and
traffic | aw or operates a vessel or public vessel in violation of para-
graph (b), (c), (d) or (e) of subdivision two of section forty-nine-a of
the navigation law, and as a result of such intoxication or inpairnent
by the use of a drug, or by the conbined influence of drugs or of alco-
hol and any drug or drugs, operates such notor vehicle, vessel or public
vessel in a manner that causes such serious physical injury to such
ot her person, or

(2) operates a notor vehicle with a gross vehicle weight rating of
more than [eighteen] ten thousand pounds which contains flammuabl e gas,
radi oactive materials or explosives in violation of subdivision one of
section eleven hundred ninety-two of the vehicle and traffic |aw, and
such flanmabl e gas, radioactive materials or explosives is the cause of
such serious physical injury, and as a result of such inpairnment by the
use of al cohol, operates such notor vehicle in a manner that causes such
serious physical injury to such other person, or

(3) operates a snowmbile in violation of paragraph (b), (c) or (d) of
subdi vi si on one of section 25.24 of the parks, recreation and historic
preservation |aw or operates an all terrain vehicle as defined in para-
graph (a) of subdivision one of section twenty-two hundred ei ghty-one of
the vehicle and traffic law and in violation of subdivision tw, three,
four, or four-a of section eleven hundred ninety-two of the vehicle and
traffic law, and as a result of such intoxication or inpairment by the
use of a drug, or by the combined influence of drugs or of alcohol and
any drug or drugs, operates such snowrobile or all terrain vehicle in a
manner that causes such serious physical injury to such other person.

If it is westablished that the person operating such notor vehicle
vessel, public vessel, snowrobile or all terrain vehicle caused such
serious physical injury while unlawfully intoxicated or inpaired by the
use of alcohol or a drug, then there shall be a rebuttable presunption
that, as a result of such intoxication or inpairnment by the use of alco-
hol or a drug, or by the conbined influence of drugs or of alcohol and
any drug or drugs, such person operated the nmotor vehicle, vessel
public vessel, snowrobile or all terrain vehicle in a manner that caused
such serious physical injury, as required by this section.

Vehi cul ar assault in the second degree is a class [E] D felony.

8§ 3. Section 120.04 of the penal |aw, as anended by chapter 496 of the
| aws of 2009, is anended to read as fol |l ows:

§ 120.04 Vehicular assault in the first degree.
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A person is guilty of vehicular assault in the first degree when he or

she [eean+%s——%he——G#+ﬁe——eL——yeh+GH+a#—assau#%7+n—%he—seeend—deg#ee—as

(1) with know edge that he or she is being pursued by a police offi-
cer, operates a notor vehicle in violation of any section or sections
contained within title seven of the vehicle and traffic |aw and thereby
causes serious physical injury to another person, or

2) causes serious physical injury to another person by operation of
vehicle in violation of section eleven hundred ninety-two of the vehicle
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and traffic law while such person has .20 of one per centumor nore by
wei ght of alcohol in the person's blood as shown by chemical analysis of
such person's blood, urine or saliva, or

(3) commits the crinme of vehicular assault in the second or third
degree and has been previously convicted of vehicular assault in the
first, second or third degree; or vehicular nmanslaughter in the first,
second or third degree; or crimnally negligent homcide involving the
operation of a vehicle.

In any prosecution under subdivision one or two of this section, it
shall be an affirmative defense that such serious physical injury was
caused in_ whole or in substantial part by sone factor other than the
actor's intoxication or the nmanner in which the actor operated the vehi -
cle.

Vehi cul ar assault in the first degree is a class [5 C fel ony.

8 4. The penal law is amended by adding a new section 125.12-a to read
as follows:

8 125.12-a Vehicular nmanslaughter in the third degree.

A person is gquilty of vehicular manslaughter in the third degree when
he or she:

(1) causes the death of another person by operation of a vehicle, and
knows or has reason to know that: (a) his or her license or privilege of
operating a nptor vehicle in another state or his or her privilege of
obtaining a license to operate a notor vehicle in another state is
suspended or revoked; (b) his or her license or privilege of operating a
notor vehicle in the state, or his or her privilege of obtaining a
license issued by the conm ssioner of notor vehicles is suspended or
revoked; or (c) he or she is not duly licensed pursuant to section five
hundred two of the vehicle and traffic law, or

(2) causes the death of another person by operation of a vehicle when:
(a) such serious physical injury was caused in whole or substantial part
by the actor's violation of any section or sections contained within
title seven of the vehicle and traffic law, other than section eleven
hundred ninety-two of such title, and (b) the actor has previously been
convicted of two or nore violations of any section or sections contained
withintitle seven of the vehicle and traffic law on at least two sepa-
rate dates within the imediately preceding eighteen nonths, or

(3) causes the death of another person by operation of a vehicle in
violation of subdivision one of section eleven hundred ninety-two of the
vehicle and traffic | aw

In any prosecution under subdivision three of this section, it shal
be an affirmative defense that such death was caused in whole or in
substantial part by sone factor other than the actor's inpairnment by the
use of alcohol or the manner in which the actor operated the vehicle.

Vehi cul ar nmansl aughter in the third degree is a class D fel ony.

8 5. Section 125.12 of the penal |aw, as amended by chapter 732 of the
| aws of 2006, is anended to read as foll ows:

§ 125.12 Vehicul ar mansl aughter in the second degree.

A person is guilty of vehicular manslaughter in the second degree when
he or she causes the death of another person, and either:

(1) operates a notor vehicle in violation of subdivision two, three,
four or four-a of section eleven hundred ninety-two of the vehicle and
traffic | aw or operates a vessel or public vessel in violation of para-
graph (b), (c), (d) or (e) of subdivision two of section forty-nine-a of
the navigation law, and as a result of such intoxication or inmpairnent
by the use of a drug, or by the conbined influence of drugs or of alco-
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hol and any drug or drugs, operates such notor vehicle, vessel or public
vessel in a manner that causes the death of such other person, or

(2) operates a notor vehicle with a gross vehicle weight rating of
nmore than [eighteen] ten thousand pounds which contains flanmable gas,
radi oactive materials or explosives in violation of subdivision one of
section el even hundred ninety-two of the vehicle and traffic Ilaw, and
such flammbl e gas, radioactive materials or explosives is the cause of
such death, and as a result of such inpairnent by the use of alcohol
operates such nmotor vehicle in a nmanner that causes the death of such
ot her person, or

(3) operates a snowrobile in violation of paragraph (b), (c) or (d) of
subdi vi si on one of section 25.24 of the parks, recreation and historic
preservation |aw or operates an all terrain vehicle as defined in para-
graph (a) of subdivision one of section twenty-two hundred ei ghty-one of
the vehicle and traffic lawin violation of subdivision two, three,
four, or four-a of section eleven hundred ninety-two of the vehicle and
traffic law, and as a result of such intoxication or inpairnment by the
use of a drug, or by the conbined influence of drugs or of alcohol and
any drug or drugs, operates such snowrobile or all terrain vehicle in a
manner that causes the death of such other person[-]. or

(4) conmits the crinme of crimnally negligent homcide as defined in
section 125.10 of this article by operation of a notor vehicle, and
knows or has reason to know that: (a) his or her license or his or her
privilege of operating a notor vehicle in another state or his or her
privilege of obtaining a license to operate a notor vehicle in another
state is suspended or revoked; (b) his or her license or privilege of
operating a notor vehicle in the state or his or her privilege of
obtaining a license issued by the conmi ssioner of nmotor vehicles is
suspended or revoked; or (c) he or she is not duly licensed pursuant to
section five hundred two of the vehicle and traffic |aw, or

(5) commits the crinme of crimnally negligent homcide as defined in
section 125.10 of this article by operation of a notor vehicle when: (a)
such serious physical injury was caused in whole or substantial part by
the actor's violation of any section or sections contained within title
seven of the vehicle and traffic law, other than subdivisions two, three
or four of section eleven hundred ninety-two of such title, and (b) the
actor has previously been convicted of two or nore violations of any
section or sections contained within title seven of the vehicle and
traffic law on at |least two separate dates wthin the imediately
precedi ng ei ght een nont hs.

If it is established that the person operating such notor vehicle,
vessel, public vessel, snowmbile or all terrain vehicle caused such
death while unlawfully intoxicated or inpaired by the use of al cohol or
a drug, then there shall be a rebuttable presunption that, as a result
of such intoxication or inpairnment by the use of alcohol or a drug, or
by the conbined influence of drugs or of al cohol and any drug or drugs,
such person operated the notor vehicle, vessel, public vessel, snowmo-
bile or all terrain vehicle in a manner that caused such death, as
required by this section.

Vehi cul ar mansl aughter in the second degree is a class [5 C felony.

8 6. This act shall take effect inmediately.




