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STATE OF NEW YORK

3346

2017- 2018 Regul ar Sessi ons

| N SENATE

January 20, 2017

Introduced by Sens. BAILEY, D LAN, MONTGOMVERY, PARKER, PERKINS -- read
twi ce and ordered printed, and when printed to be conmitted to the
Conmi ttee on Codes

AN ACT to amend the crimnal procedure law, in relation to excul patory
mat eri al

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The crimnal procedure law is anended by adding a new
section 240.25 to read as foll ows:

8§ 240.25 Disclosure of information exculpatory to the defense.

1. Definition. Exculpatory information includes, but is not limted
to, information that is nmaterial and favorable to the accused because
the information:

(a) casts doubt on whether the conduct of the accused satisfied one or
nore of the elenments of a crinme charged in the indictnment, information,
or other charging instrunent;

(b) casts doubt on whether the crine charged occurred;

(c) casts doubt on the adnmi ssibility of evidence that the prosecutor
anticipates offering in the prosecution's case-in-chief because the
information provides a basis for a notion to suppress or exclude such
evi dence;

(d) casts doubt on the credibility or accuracy of testinony or other
evidence that the prosecutor anticipates offering in his or her case-in-
chi ef ;

(e) dimnishes the degree of the accused's culpability or the |level of
of f ense charged

(f) supports a defense to the charge or charges pendi ng agai nst the
accused;

(g) nmtigates, reduces or affects the sentence that nust or night be

i nposed:;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(h) tends to lead to information that would satisfy paragraphs (a)
through (g) of this subdivision.

2. Timing of first delivery of information. Wthout a notion by the
defense, the following information nust be disclosed and delivered by
the prosecution to the defense within twenty-eight days of arrai gnnent
on the first charging instrunent:

(a) information that casts doubt on the guilt of the accused of any
charge in the indictnent, infornation or other charging instrunent:;

(b) information that casts doubt on the admissibility of evidence that
the prosecutor anticipates offering in his or her case-in-chief and that
could be the basis of a notion to suppress or excl ude;

(c) a statenment as to whether any prom se, reward, or inducenent has
been given to any witness whomthe prosecutor anticipates calling in his
or her case-in-chief, identifying by name each such wtness and each
promse, reward, or inducenent, and a copy of any promse, reward, or
i nducenment that has been reduced to witing or print;

(d) a copy of any crinnal record of any witness identified by nane
whom the prosecutor anticipates calling in his or her case-in-chief
including the court of conviction, the crine of which the wtness was
convicted, the date of the conviction, and the nunber of the case;

(e) awitten statenent setting out crimnal charges pending against a
witness, who shall be identified by nanme, whomthe prosecutor antic-
ipates calling in his or her case-in-chief;

(f) awitten statenment setting out the failure of a potential
wi tness, who shall be identified by nanme, to make a positive identifica-
tion of the accused in an identification procedure that has been held
with such a witness with respect to the crine;

(g) awitten or oral statenent fromany person or other information
that tends to support a defense to the charges.

3. Pretrial delivery. Wthout a notion by the defense, the follow ng
information nmust be disclosed and delivered not later than twenty-one
days prior to the date first set for trial

(a) information that casts doubt on the credibility or accuracy of
evidence, including testinony of witnesses, concerning nmaterial issues
relating to whether a crine was committed and whether the accused
conmtted it, that the prosecutor anticipates presenting in his or her
case-in-chief;

(b) any inconsistent witten or oral statenent regarding the alleged
crimmnal conduct of the accused or a description of such statenent, nade
by a person whomthe prosecution anticipates calling in his or her case-
in-chief;

(c) any statenent regarding the alleged crinminal conduct of the
accused or a description of such statenment., nade orally or in witing by
any person, that is inconsistent wth a statenent nade orally or in
witing by a witness the prosecution anticipates calling in his or her
case-in-chief;

(d) any information reflecting bias or prejudice against the defendant
by a witness whomthe prosecutor anticipates calling in his or her case-
in-chief;

(e) a witten description of any prior bad act that constitutes a
crinme known by the prosecutor to have been committed by any wi tness whom
the prosecution anticipates calling in his or her case-in-chief;

(f) information known or ascertainable to the prosecutor of any nental
or physical inpairnent of any witness whom the prosecutor anticipates
calling in his or her case-in-chief that may cast doubt on the ability
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of that witness to observe and accurately and truthfully recall, and to
relate informati on about a relevant event or other material infornation;

(g) any other information that is within the definition set out in
subdi vi sion one of this section;

(h) anything required to be disclosed, prior to trial, to the defend-
ant by the prosecutor, pursuant to the constitution of this state or of
the United States.

4. Delivery of information. The prosecutor shall disclose to the
def endant and neke available for inspection, exanination, photocopying.
copying, print out, retrieval, testing, or interview (for statenents
previously made but not recorded in witing or nechanically) or by any

other nethod of access, all information including but not linmted to
that in property, docunents, reports, recordings., videos, records, in
the knowl edge of a person but not recorded (all hereinafter called

information) which would provide the information set out in subdivisions
one, two, and three of this section regardless of whether such inforna-
tion would itself constitute adm ssible evidence at trial or is other-
wi se known to the defendant.

5. Continuing obligation. If at any tine after the tine periods set
forth above the prosecutor |learns of additional infornmation required to
be disclosed to the defendant pursuant to subdivisions one, two and
three of this section, the prosecutor shall. pursuant to the continuing
obligation to deliver to the defense the information required by subdi -
visions one, two and three of this section, pronptly notify the defend-
ant and the court of the existence of such information and expeditiously
nake such itens available to the defendant for inspection, photocopying.
copying, testing or other reproduction as set out in subdivision four of
this section.

6. Application to the court. (a) The prosecutor may seek a protective
order based on a reasonable showing that a witness or other person would
be endangered by disclosure of the information required by this section
If the court finds that the prosecutor has nade a reasonable show ng
that a wtness or other person wuld be endangered by disclosure, the
court shall conduct an in canera review of the claim and, if appropri-
ate, redact the infornmation given to the defense until such tine as the
law or other circunstances of the case require disclosure of the infor-
nat i on.

(b) If in the circunstances of a case, the prosecutor, at any tine,
asserts that information was not delivered or was delivered late or is
not exculpatory wthin the terns of this statute or as required by the
state or United States constitutions and was not delivered based on that
reason, the court shall nmake an independent evaluation and determni -
nation, after hearing fromdefense counsel., as to whether the inforna-
tion should be delivered pursuant to this subdivision.

(c) The prosecutor's view of whether the information is truthful or
accurate shall not be a factor used by the prosecutor or the court to
deternmi ne whether the information nust be delivered to the defense
pursuant to this section.

7. Inquiries. Prior to the required dates for the disclosure of infor-
mation to the defense, the prosecutor shall nmake inquiries to learn
whet her those agencies deened by law to be assisting the prosecutor are
in possession of information defined in subdivisions one, twd, and three
of this section, and shall obtain the infornation for delivery to the
defense in accord with this section.

8. Conference and certification. (a) At atinme set by the court before
the first designated trial date and at such further tines as the court
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orders, the prosecutor shall identify for the court the infornmation that
has been delivered to the defense and certify the delivery. The court
shall hold a conference to determ ne whether the prosecutor has exam ned
the prosecutor's file and the files of those assisting the prosecutor
and has delivered the required infornation.

(b) If the prosecutor delivers to the defense pursuant to this statute
large quantities of infornation., whether of docunents, electronic infor-
mation, or other format, without identification of its significance to
the case, the court shall establish in the conference the procedure for
identification of the information and if needed grant an adjournnent for
that to be acconplished by the prosecutor and exani ned by the defense.

9. Sanctions for late delivery or failure to deliver information
defined in this section. Were there is a failure by the prosecutor to
deliver the information set out in this section, or the information 1is
delivered after the required tine period, at the request of the defense
or inthe court's discretion, the court shall order one or nore of the
foll owi ng sanctions:

(a) grant an appropriate extension of tine in the proceeding to allow
the defense to examne the information and to investigate based on the
late delivered information. For that effort, the court nmay authorize for
the defense investigators, lab tests, experts and other resources to
conduct the defense investigation;

(b) reopen a pre-trial hearing;

(c) preclude introduction of evidence;

(d) instruct the jury that the prosecutor has not delivered or deliv-
ered only after inproper delay evidence that should have been delivered
and delivered tinely and that the jurors may infer that the information
not disclosed was exculpatory or, if not disclosed or disclosed only
after undue delay, could have led to exculpatory information as defined
in subdivisions one, two and three of this section;

(e) notify the supervising prosecutor;

(f) refer the matter to the appropriate attorney disciplinary conmt-
tee pursuant to subdivision ten of this section if after conducting such
inquiry as the court deens appropriate and issuing an opinion stating
the court's findings, the attorney's conduct is asserted to be inproper
under the rules of professional conduct.

10. Lawyer sanctions. (a) Any judicial opinion which concludes that
there was an intentional or reckless failure to conply with this section
by a prosecutor shall be forwarded by the clerk of the court in which
the opinion is filed to the attorney disciplinary committee with juris-
diction.

(b) If in connection with the obligation to deliver information set
out inthis section or the state and United States constitutions, a
trial or appellate court has concluded that in the course of a crimnal
proceedi ng, a prosecutor has violated rules 3.4(a)(1)., 3.4(a)(3) or
3.8(b) of the rules of professional conduct, or other relevant statutes
and rules, by intentionally or recklessly failing to deliver or tinely
deliver to the defense the infornation set out in this section, the
conduct shall be referred by the judge pursuant to rule 100.3(D)(2) of
the code of judicial conduct to the attorney disciplinary conmmittee of
the appropriate judicial district for proceedings pursuant to applicable
rul es.

(c) If an attorney has a reasonable basis to believe that a prosecutor
has intentionally or recklessly failed to deliver information as defined
inthis statute, that attorney shall notify the attorney disciplinary
conmttee of the appropriate judicial district pursuant to rule 8.3(a
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of the rules of professional conduct for proceedings pursuant to court

rul es.

(d) If nore than one event is referred to the attorney disciplinary
conmttee, the referrals shall be consolidated

11. Use of false information. The provisions of subdivision ten of
this section shall apply to a prosecutor for the knowi ng or reckless use
of false or untruthful evidence

§ 2. Subdivision 1 of section 240.20 of the criminal procedure lawis
anmended by addi ng a new paragraph (1) to read as foll ows:

(1) information resulting fromconparing DNA test results on specinens
fromcrine scene sanple or sanples obtained in the course of an investi-
gation of an alleged crine with the DNA records naintained by or avail-
able through the state DNA identification index established pursuant to
New York law or any official federal DNA index.

§ 3. Subdivision 1 of section 440.10 of the crimnal procedure law is
amended by adding a new paragraph (j) to read as foll ows:

(j) The people have failed to provide or to provide in a tinely nmanner
evidence excul patory to the defense as defined in section 240.25 of this
chapter and have failed to prove that there was no possibility that the
informati on would have affected the decision.

8 4. This act shall take effect on the sixtieth day after it shall
have becone a | aw.




