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January 4, 2017

Introduced by Sen. PERALTA -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Labor

AN ACT to anend the labor law, in relation to prevailing wages for
servi ce workers

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The article heading of article 9 of the | abor |aw, as added

by chapter 777 of the laws of 1971, is anended to read as foll ows:
PREVAI LI NG WAGE FOR [ BUHLBNG] SERVI CE EMPLOYEES

§ 2. Subdivisions 1, 2, 3, 4, 6, 8, 9 and 10 of section 230 of the
| abor | aw, subdivision 1 as anmended and subdivision 9 as added by chap-
ter 542 of the laws of 1984, subdivisions 2, 3, 6 and 8 as added by
chapter 777 of the laws of 1971, subdivision 4 as anmended by chapter 678
of the laws of 2007 and subdivision 10 as added by chapter 547 of the
| aws of 1998, are anended and a new subdivision 15 is added to read as
fol | ows:

1. "|[Buitdirg—servece] Service enployee" or "enployee" neans any
person performng janitorial, food or security service wirk for a
contractor under contract with a public agency which is in excess of one
thousand five hundred dollars and the principal purpose of which is to
furnish services through the use of service enployees, or any other
person perform ng work in connection with the care or mai ntenance of an
existing building, or in connection with the transportation of office
furniture or equipnment to or fromsuch building, or in connection wth
the transportation and delivery of fossil fuel to such building, for a
contractor under a contract with a public agency which is in excess of
one thousand five hundred dollars and the principal purpose of which is
to furnish services through the use of [buildirg] service enpl oyees.

" [ Biddi-rg—service] Service enployee" or "enployee" includes, but is

not limted, to, watchman, guard, doornman, building cleaner, porter,

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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handyman, janitor, gardener, groundskeeper, stationary fireman, el evator
operator and starter, w ndow cl eaner, food service worker, cook, baker,
di shwasher, neat cutter, waiter, driver and occupations relating to the
collection of garbage or refuse, and to the transportation of office
furniture and equipnent, and to the transportation and delivery of
fossil fuel but does not include clerical, sales, professional, techni-
cian and rel ated occupati ons.

" [ Boitdirg—serviece] Service enployee"” or "enployee" also does not
i ncl ude any enpl oyee to whom the provisions of articles eight and

[ eight—a] eight-A of this chapter are applicable.

2. " [ Boitdinrg—serviece] Service work" [er——serviece—work—] nmeans work
performed by a [building] service enpl oyee, but does not include work
perfornmed for a contractor wunder a contract for the furnishing of
services by radio, telephone, telegraph or cable conpanies[—anrd—anry

contrast—teor—publiec iy services sl ading—elechri o ightond
power——water—steam—and—gas]. "Service work"” shall also include work

performed under a contract for the benefit of a public agency with any
third party person or entity acting in place of, on behalf of or for the
benefit of such public agency pursuant to any |lease, pernit or other
agreenent between such third party person or entity and the public agen-

cy.
3. "Public agency" neans the state, any of its political subdivisions,
a public benefit corporation, a public authority, including a public

authority providing public wutility services, or comm ssion or special
purpose district board appointed pursuant to law, [anrd] a board of
education, _a business inprovenent district with nore than one million
dollars per year in total revenue, and any public utility that distrib-
utes electric light or power, or gas or steamservices at retail rates
regulated by the public service commission pursuant to a franchise
grant ed under the provisions of section sixty-eight or eighty-one of the
public service law,__and any substantially-owned affiliated entity of
such public utility.

4. "Contractor" means any enployer who enploys enployees to perform
[ bit-€inrg] service work under a contract with a public agency and shal
i nclude any of the contractor's subcontractors.

6. "Prevailing wage" neans the wage determi ned by the fiscal officer
to be prevailing for the various classes of [buitding] service enpl oyees
in the locality. In no event shall the basic hourly cash rate of pay be
| ess than the statutory m ni num wage established by article nineteen of
this chapter, or, inacity with a local law requiring a higher mninmm
wage on city contract work, |ess than the m ni mum wage specified in such
| ocal I aw.

8. "Fiscal officer" neans the industrial conmissioner, except for
[ biteinrg] service work performed by or on behalf of a city, in which
case "fiscal officer" neans the conptroller or other analogous officer
of such city.

9. "Fossil fuel" shall nean coal, petrol eum products and fuel gases.
"Coal " shall include bitum nous coal, anthracite coal and lignite. "Fue
gases” shall include but not be linmted to nethane, natural gas, |ique-

fied natural gas and manufactured fuel gases. "Petrol eum products” shal
include all products refined or rerefined fromsynthetic or crude oil or
oil extracted from other sources, including natural gas |iquids.

[ Providedthat—nothing—inthis—subdivisionshall—alfect——the—exclusion

er——publH ety serviges—setr—feorth—in—subdivision—Pse—el—thi-s
section|
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10. "Substantially-owned affiliated entity" shall nean the parent
conpany of the public utility, contractor or subcontractor, any subsid-
iary of the public utility, contractor or subcontractor, or any entity
in which the parent of the public utility, contractor or subcontractor
owns nore than fifty percent of the voting stock, or an entity in which
one or nore of the top five shareholders of the public utility, contrac-
tor or subcontractor individually or collectively also owmns a control-
ling share of the voting stock, or an entity which exhibits any other
indicia of control over the public utility, contractor or subcontractor
or over which the public utility, contractor or subcontractor exhibits
control, regardl ess of whether or not the controlling party or parties
have any identifiable or docunmented ownership interest. Such indicia
shal | include: power or responsibility over enploynent decisions, access
to and/or use of the relevant entity's assets or equipnment, power or
responsibility over contracts of the entity, responsibility for mainte-
nance or submni ssion of certified payroll records, and influence over the
busi ness decisions of the relevant entity.

15. "Person" shall nean a human being and shall include an "entity" as
defined in this article, including, but not linited to a contractor or
subcontractor.

8 3. Subdivisions 1, 3, 4 and 5 of section 231 of the |abor |aw,
subdi visions 1, 3 and 4 as added by chapter 777 of the |laws of 1971 and
subdi vision 5 as anmended by chapter 678 of the |laws of 2007, are anended
and a new subdivision 8 is added to read as foll ows:

1. Every contractor shall pay a service enpl oyee under a contract for
[ boitding] service work a wage of not |less than the prevailing wage in
the locality for the craft, trade or occupation of the service enployee

3. Each contract for [building] service work shall contain as part of
the specifications thereof a schedule of the wages required to be paid
to the various classes of service enployees on such work, and each such
contract shall further contain a provision obligating the contractor to
pay each enployee on such work not |ess than the wage specified for his
craft, trade or occupation in such schedul e.

4. The public agency, or appropriate officer or agent thereof, whose
responsibility it is to prepare or direct the preparation of the plans
and specifications for a contract for [buildinrg] service work, shal
ascertain from such plans and specifications the classifications of
enpl oyees to be enpl oyed on such work and shall file a list of such
classifications with the fiscal officer, together with a statenent of
the work to be perfornmed. The fiscal officer shall determne the crafts,
trades and occupations required for such work and shall make a determ -
nation of the wages required to be paid in the locality for each such
craft, trade or occupation. A schedule of such wages shall be annexed to
and forma part of the specifications for the contract prior to the tinme
of the advertisement for bids on such contract and shall constitute the
schedul e of wages referred to in subdivision three of this section.

5. Upon the award of a contract for [buitdinrg] service work by a
public agency other than a city, the contracting public agency shal
i medi ately furnish to the comni ssioner: (a) the nane and address of the
contractor to whom the contract was awarded; (b) the date when the
contract was awarded; and (c) the approxinmate consideration stipulated
for in the contract.

8. The requirenents of this section shall apply to any person or enti-
ty that enters into any |lease, permt or other agreenment with a public
agency that includes the provision of service work by enployees who
woul d be required to be paid schedul ed wages pursuant to this section in
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the absence of such agreenent. Any third party person or entity that
contracts for or otherwi se arranges for the paynent for or performance
of service work for the benefit of a public agency pursuant to any such
agreenent shall do so as an agent of the public agency. No public agen-
cy shall enter into any such agreenment with any person or entity wthout
(a) preparation of an agreenent between the public agency and the third
party person or entity that clearly delineates the responsibilities of
each with respect to reporting, filing and retention of payrolls and
ot her docunents, and any other actions required pursuant to this arti-
cle, and (b) receipt by the public agency of a witten acknow edgenent
fromsuch third party person or entity that the person or entity agrees
to undertake those responsibilities as the agent of the public agency,
and affirm ng such person or entity's nondel egable obligation to pay not
|l ess than the wages specified in each applicable schedul e. Such docu-
nents shall be in a formsatisfactory to the fiscal officer and shall be
subscribed and confirned as required by such officer. Such docunents
shall be retained as provided in section twd hundred thirty-three of
this article, and a copy of each such docunent shall be filed by the
public agency with the fiscal officer within ten days of its execution

Not wi t hst andi ng any such agreenent, nothing in this subdivision shall be
deenmed to relieve the public agency of its responsibilities to ensure
conpliance with this article. Any lease, permt or agreenent nmade in
contravention of this subdivision shall be void as a matter of public
policy. The fiscal officer nmay take all actions necessary to ensure
conpliance with the provisions of this article against the public agen-
cy. any third party acting in place of, on behalf of or for the benefit
of such public agency pursuant to any |lease, pernmit or other agreenent
bet ween such third party person or entity and the public agency, or both
the public agency and third party jointly.

8§ 4. Paragraphs a and c of subdivision 2 and subdivision 7 of section
235 of the labor |aw, paragraph a of subdivision 2 and subdivision 7 as
anended and paragraph c¢ of subdivision 2 as added by chapter 547 of the
laws of 1998, are amended and subdivision 2 is anmended by addi ng a new
paragraph g to read as foll ows:

a. At the start of such investigation the fiscal officer my notify
the financial officer of the public agency interested who shall, at the
direction of the fiscal officer, forthwith withhold fromany paynent due
to the contractor executing the contract sufficient noney to safeguard
the rights of the service enployees and to cover the civil penalty that
may be assessed as provided herein, or, if there are insufficient noneys
still due or earned to the contractor or subcontractor to safeguard the
rights of the service enployees and to cover the civil penalty that may
be assessed as provided herein, the financial officer of another civil
division which has entered or subsequently enters into a [buitding]
service work contract with the contractor or subcontractor, who shal
wi thhold from any paynent due the contractor or subcontractor executing
any [ buitding] service work, sufficient noneys to safeguard the rights
of the service enployees and to cover the civil penalty that may be
assessed as provi ded herein.

c. The notice of withholding shall provide that the fiscal officer
intends to instruct the financial officer, not Iless than ten days
followi ng service of the notice by mail, to withhold sufficient nobneys
to safeguard the rights of the service enpl oyees and to cover the civil
penalty that may be assessed as provided herein, from any paynent due
the notified party under any [buitding] service work contract pending
final determ nation. The notice of w thholding shall provide that within
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thirty days following the date of the notice of withholding the notified
party may, contest the withholding on the basis that the notified party
is not a partner or one of the five | argest sharehol ders of the subcon-
tractor or contractor, an officer of the contractor or subcontractor who
knowi ngly participated in the violation of this article, a substantial-
ly-owned affiliated entity or successor. If the notified party fails to
contest the notice of wthholding, or iif the fiscal officer, after
reviewing the information provided by the notified party in such
contest, determines that the notified party is a partner or one of the
five | argest sharehol ders, a substantially-owned affiliated entity, an
of ficer of the contractor or subcontractor who knowi ngly participated in
the violation of this article, or a successor, the fiscal officer may
instruct the financial officer to imediately w thhold sufficient nmoneys
to safeguard the rights of the service enployees and to cover the civil
penalty that may be assessed as provided herein fromany paynent due the
notified party under any [buitding] service work contract pending the
final determnation

g. The fiscal officer may require any person or corporation performnng
such public work to file with the fiscal officer wthin ten days of
receipt of said request, payroll records, sworn to as to their validity
and accuracy, requested by the fiscal officer, for said service work or
for any public or private work perforned by said person or corporation
during the sane period of tinme as said service work. In the event said
person or corporation fails to provide the requested information wthin
the allotted ten days, the fiscal officer shall, wthin fifteen days.
order the financial officer of the public agency to inmediately w thhold
from paynent to said person or corporation up to twenty-five percent of
the anmpunt, not to exceed five hundred thousand dollars, to be paid to
said person or corporation under the ternms of the contract pursuant to
which said service work is being perforned. Said ampunt wi thheld shal
be immediately released upon receipt by the public agency of a notice
fromthe fiscal officer indicating that the request for records had been
satisfied.

7. VWhen, pursuant to the provisions of this section, two final orders
have been entered agai nst a contractor, subcontractor, successor, or any
substantially-owned affiliated entity of the contractor or subcontrac-
tor, any of the partners if the contractor or subcontractor is a part-
nership, any of the five largest shareholders of the contractor or
subcontractor, any officer of the contractor or subcontractor who know
ingly participated in the violation of this article within any consec-
utive six-year period determ ning that such contractor or subcontractor
and/or its successor, substantially-owned affiliated entity of the
contractor or subcontractor, any of the partners or any of the five
| argest sharehol ders of the contractor or subcontractor, any officer of
the contractor or subcontractor who knowingly participated in the
violation of this article has willfully failed to pay the prevailing
wages in accordance with the provisions of this article, whether such
failures were concurrent or consecutive and whether or not such final
determ nations concerning separate public [butdinrg] service wor k
contracts are rendered sinultaneously, such contractor, subcontractor
successor, and if the <contractor, subcontractor, successor, or any
substantially-owned affiliated entity of the contractor or subcontrac-
tor, any of the partners if the contractor or subcontractor is a part-
nership, or any of the five |largest shareholders of the contractor or
subcontractor, any officer of the contractor or subcontractor who know
ingly participated in the violation of this article, or any successor is
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a corporation, any officer of such corporation who know ngly partic-
i pated in such failure, shall be ineligible to submit a bid on or be
awarded any public [building] service work for a period of five years
from the date of the second order, provided, however, that where any
such final order involves the falsification of payroll records or the
ki ckback of wages, the contractor, subcontractor, successor, substan-
tially-owned affiliated entity of the contractor or subcontractor, any
partner if the <contractor or subcontractor is a partnership or any of
the five | argest shareholders of the contractor or subcontractor, any
of ficer of the contractor or subcontractor who knowi ngly participated in
the violation of this article shall be ineligible to submt a bid on or
be awarded any public [building] service work contract or subcontract
with the state, any municipal corporation or public body for a period of
five years from the date of the first final order. Nothing in this
subdi vi si on shall be construed as affecting any provision of any other
|l aw or regulation relating to the awardi ng of public contracts.

8 5. Subdivision 2 of section 237 of the |abor |aw, as amended by
chapter 698 of the laws of 1988, is amended to read as foll ows:

2. a. Before payment is made by or on behalf of a public agency of any
sunms due on account of a contract for service work, it shall be the duty
of the conptroller of the state or the financial officer of such public
agency or other officer or person charged with the custody and di sburse-
ment of the state or corporate funds applicable to the contract under
and pursuant to which paynent is nade, to require the contractor to file
a statenment in witing in formsatisfactory to such officer certifying
to the anpbunts then due and ow ng fromsuch contractor filing such
statenment to or on behalf of any and all service enployees for daily or
weekly wages on account of labor perfornmed upon the work under the
contract, setting forth therein the nanes of the persons whose wages are
unpai d and the anpbunt due to or on behalf of each respectively, which
statement so to be filed shall be verified by the oath of the contractor
that he or she has read such statenment subscribed by himor her and
knows the contents thereof, and that the same is true of his or her own
know edge. The contractor shall file these payroll records verified
under oath within ninety days after any |abor is perfornmed upon the work
under contract, or such other time as the fiscal officer may authorize.
Any person who willfully fails to file such payroll records with the
public agency shall be gquilty of a class E fel ony.

b. Each public agency shall designate in witing an individua
enpl oyed by such departnent responsible for the receipt, collection and
review for facial validity of a contractor's certified payroll state-

nent, as set forth in this subdivision, before paynent is nmade. Said
designation shall be filed with the fiscal officer and posted in a
conspicuous location at the work site. |If the designated individua
cannot performthe receipt, collection and review of certified payrolls
duties as indicated above, for any reason. including but not limted to
reassignnent, pronotion or separation fromenploynent, the public agency
nust i medi ately designate another individual enployed by such agency to
fulfill such responsibilities. In the event that a public agency fails
to nane an individual responsible for the receipt. collection and review
for facial validity of contractors' certified payrolls, then the indi-
vidual so responsible shall be the individual who is the chief policy-
neki ng officer of such public agency.

8§ 6. Subdivision 2 of section 238 of the |abor |aw, as added by chap-
ter 777 of the laws of 1971, is anended to read as foll ows:
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2. a. Wen a contract for service work contains as part thereof a
schedule of wages as provided for in this article, any [eert+ractor]
person who, after entering into such contract]|
such—cont+ractor—who] willfully fails to pay to any service enployee the
wages stipulated in such wage schedul e [is—guitty—ef—a—m-sderpancr—and

(i) such failure results in underpaynents which in the aggregate

anpunt to all workers enployed by the contractor or subcontractor
results in an anpunt |less than twenty-five thousand dollars, the
contractor or subcontractor shall be quilty of a class A m sdeneanor;

(ii) such failure results in underpaynents, which in the aggregate
amount  to all workers enployed by such contractor or subcontractor,
results in an anpunt greater than twenty-five thousand dollars, the
contractor or subcontractor shall be quilty of a class E felony;

(iii) such failure results in underpaynents, which in the aggregate
anpunt to all workers enployed by such contractor or subcontractor,
results in an anpunt greater than one hundred thousand dollars, the
contractor or subcontractor shall be quilty of a class D felony; or

(iv) such failure results in underpaynents, which in the aggregate
amount to all workers enployed by such contractor or subcontractor,
results in an anpunt greater than five hundred thousand dollars, the
contractor or subcontractor shall be quilty of a class C fel ony.

b. In addition thereto the contract on which the violation has
occurred shall be forfeited; and no such contractor shall be entitled to
receive any sum nor shall any officer, agent or enployee of the

contracting public agency pay any such sum or authorize its paynment from
the funds wunder his charge or control to such contractor for work done
upon the contract on which the contractor has been convicted of a second
offense. If the contractor or subcontractor is a corporation, any offi-
cer of such corporation who knowi ngly pernmits the corporation to fail to
make such paynment shall also be guilty of [a—wsdesreanor] the offense
defined in paragraph a of this subdivision and the crimnal and civil
penal ties [herein] of this subdivision shall attach to such officer upon
convi cti on.

§ 7. Severability. If any clause, sentence, paragraph, section or part
of this act be adjudged by any court of conpetent jurisdiction to be
invalid and after exhaustion of all further judicial review, the judg-
ment shall not affect, inmpair or invalidate the remai nder thereof, but
shall be confined in its operation to the clause, sentence, paragraph,
section or part of this act directly involved in the controversy in
whi ch the judgnent shall have been rendered

8§ 8. This act shall take effect on the ninetieth day after it shall
have beconme a law, and shall apply to all contracts or other agreenents
entered into, renewed, or extended on or after such date.




