OCO~NOUIRA,WNPEF

STATE OF NEW YORK

2649

2017- 2018 Regul ar Sessi ons

| N SENATE

January 17, 2017

Introduced by Sen. CARLUCCI -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Conmerce, Economic Devel -
opnment and Srmal | Busi ness

AN ACT to amend the state adm nistrative procedure act, in relation to
aut hori zing regul ated busi nesses to petition a state agency for an
alternate nethod of inplenmenting a regul atory mandat e

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 204-a of the state adninistrative procedure act,
as added by chapter 479 of the |laws of 2001, is anended to read as
fol | ows:

8§ 204-a. Alternate nethods for inplenenting regulatory mandates. 1. As
used in this section:

(a) "local government" neans any county, city, town, village, schoo
district, fire district or other special district;

(b) "regulated businesses" nmeans any group of businesses of a simlar
type or trade, or fromthe sanme region or area of the state, or any
group of businesses within the state, that are subject to the regulation
of any agency. Such termshall include any entity or group which repres-
ents such businesses;

(c) "regulatory mandate" nmeans any rule which (i) requires one or nore
| ocal governments to create a new program increase the |evel of service
for an existing program or otherw se conply with mandatory requirenents;
or (ii) regulates the conducting and managenent of any business in this
state; and

[(6] (d) "petition" means a docunent submitted by a | ocal governnent
seeking approval of an alternate nethod for inplenenting a regulatory
mandat e.

2. A petition shall include:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be onmtted
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(a) an indication that subm ssion has been approved by the governing
body of the local government or by an officer duly authorized by the
governi ng body to do so;

(b) an identification of the regulatory nmandate which is the subject
of the petition and information sufficient to establish that the
proposed alternate nethod of inplementation is consistent with and wll
effectively carry out the objectives of the regul atory nandate;

(c) information on the process used by the | ocal governnent to ensure
that all stakehol ders have been appropriately involved in the process of
developing the alternate nethod, including where relevant the date of
any hearing, forumor other neeting to seek input on the alternate neth-
od;

(d) docurentation that the petition has been submitted to the author-
ized agents of any certified or recognized enployee organizations
representing enpl oyees who woul d be effected by inplenmentation of the
al ternate net hod;

(e) a proposed plan and tinmetable for compiling and reporting infornma-
tion to facilitate evaluation of the effectiveness of the alternate
met hod;

(f) if the state provides financial assistance for conplying with the
regul atory nandate, any proposed anobunt or percentage of such assistance
which would be returned to the state due to savings frominpl ementing
the alternate nethod; and

(g) the nane, public office address and tel ephone nunber of the repre-
sentative of the |local governnent who will coordinate requests for addi-
tional information on the petition.

2-a. Reqgul ated businesses may seek approval for an alternate nmethod of
inplementing a regulatory mandate by subnitting to the appropriate state
agency a petition which shall include but not be limted to:

(a) for each involved regulated business, an i ndi cation t hat
subm ssion has been approved by the owner or governing body of the regu-
| at ed business to do so;

(b) an identification of the regulatory mandate which is the subject
of the petition;

(c) information sufficient to establish that the proposed alternate
nethod of inplenmentation is consistent with and will effectively carry
out the objectives of the requlatory mandate; and

(d) the nane, business address and tel ephone nunber of the represen-
tative of the regulated businesses who will coordinate requests for
additional information on the petition.

3. Two or nore |local governnents nmay submit a petition jointly,
provi ded that each |l ocal governnment neets the requirenents of paragraphs
(a), (c), (d) and (g) of subdivision two of this section, and provi ded
that the petition addresses the manner in which responsibility for
i mplementation wll be allocated between or anmong the participating
| ocal governnents.

4. The agency shall cause a notice of the petition to be published in
the state register and shall receive comments on the petition for a
period of thirty days. Such notice shall either include the full text of
the information set forth in the petition or shall set forth the address
of a website on which the full text has been posted. The notice shal
include the nanme, public office or business address and tel ephone
nunber, and may include a fax nunber and el ectronic nmail address, of an
agency representative fromwhom additional information on the petition
can be obtained and to whom comments on the petition may be submtted.
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5. (a) Not later than thirty days after the last day of the coment
period, the agency shall approve or disapprove the petition. The agency
may approve the petition without change or wth such conditions or
nmodi fications as the agency deens appropriate. Notice of the agency
determnation shall be provided in witing to the | ocal government or
regul at ed businesses and shall be published in the state register. The
agency shall not grant a petition unless it determnes that the petition
has net the requirenments of subdivision two or two-a of this section and
that the local governnent [has] or regul ated businesses have established
that the alternate nmethod is consistent with and will effectively carry
out the objectives of the regulatory mandate; provided, however, that no
petition shall be approved which would result in the [eert+ravention]
dimnution or abatenent of any environnmental, health or safety standard
or would reduce any benefits or rights accorded by law or rule to third

parties. |In approving a petition, an agency nay waive a statutory
provision only if it is specifically authorized by law to waive such
provision. An approval shall include a tinmetable for agency eval uation

of the effectiveness of the alternate method.

(b) Notwithstanding the provisions of paragraph (a) of this subdivi-
sion, upon receipt of an objection to a petition fromthe authorized
agent of any certified or recogni zed enpl oyee organi zati on representing
enpl oyees who woul d be affected by inplenentation of the alternate neth-
od, the agency shall provide any such organi zations with an opportunity
for a hearing. If an adjudicatory proceeding is requested, the petition
shal |l not be approved unless the agency determ nes by a preponderance of
the evidence that inplenenting the alternate nmethod would not affect
such enpl oyees by contraveni ng any environmental, health or safety stan-
dard, reducing any rights or benefits or violating the terms of any
negotiated agreenment, and that all other requirenents of this section
have been met. The provisions of this subdivision are in addition to and
shall not be construed to inpair or nodify any rights of such enployees
under any other law, regulation or contract.

6. Nothing in this section shall require a |ocal government or regu-
| at ed busi nesses to comence or continue an alternate nmethod of inple-
mentation if it determines inits sole discretion not to do so, except
to the extent that a |ocal governnent [has] or regul ated busi nesses have
commtted to conmmencing or continuing an alternate nethod in a joint
petition submtted pursuant to subdivision three of this section. A
state agency may rescind its approval of a petition at any time if it
determ nes, based on the infornmation reported pursuant to paragraph (e)
of subdivision two of this section or other information available to it,
that the alternate nethod is not effectively carrying out the objectives
of the regulatory mandate or is being inplenented in a manner detri-
mental to the public interest.

7. Notwithstanding any other provision of law, inplenentation of an
al ternate met hod approved by an agency pursuant to this section shall be
deenmed to lawfully neet all requirenents of the regulatory nmandate. An
agency shall retain the authority to enforce conpliance with the alter-
nate nmethod in the same manner as it may enforce conpliance wth the
underlying rule. Any action on a petition by a state agency shall be

subject to review pursuant to article seventy-eight of the <civil prac-
tice law and rul es.
8. In accordance with the tinetabl e established pursuant to subdivi-

sion four of this section, the agency shall evaluate the effectiveness
of the alternate nethod in carrying out the objectives of the regulatory
mandate. The evaluation shall identify any savings or other benefits,
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and any costs or other disadvantages, of inplenenting the alternate
met hod, and shall address the desirability of incorporating the alter-
nate method into the rules of the agency. Notice of availability of the
eval uation shall be published in the state register.

8 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.



