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2017- 2018 Regul ar Sessi ons

| N SENATE

January 13, 2017

I ntroduced by Sen. ALCANTARA -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Investigati ons and Govern-
ment Qperations

AN ACT to anend the tax law, in relation to requiring the exclusive use
of encrypted counterfeit-resistant cigarette tax stanps to provide a
commission to agents for the purpose of |easing or the purchase of
machi nery and a sell-through provision for retailers

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The tax lawis amended by adding a new section 472-a to
read as foll ows:

8 472-a. Tobacco tax security. 1. Pursuant to the powers vested in the
conm ssioner under section four hundred seventy-two of this article, the

commi ssioner shall incorporate a systemfor securing tobacco taxes due
to the state. Such a systemshall be conprised, at a mninmum of the
fol |l owi ng:

(a) the use of encrypted tax stanps by stanping agents |icensed pursu-
ant to section four hundred seventy-two of this article. Such stanps
shall be encrypted to identify, at a mninmum

(i) the nane and address of the |licensed stanping agent affixing the
st anp;

(ii) the date the stanp was affixed to the product; and

(iii) the denom nated value of the stanp or neter inpression.

(b) the secure managenent of any data required under paragraph (a) of
this subdivision and other data as may be required by the conm ssioner;

(c) the enforcenent of section four hundred seventy-two of this arti-
cle, including such devices as may be used by the departnent and other
state enployees authorized by the conni ssioner.

2. Such encrypted tax stanps shall:

(a) be produced in a proven secure facility certified in accordance
with the security assistance standards established in tw thousand five
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by the Anerican National Standards lInstitute and the North Anerican
Security Products Organization;

(b) incorporate a mnmninum of four |ayers of overt, seni-covert and
covert data;

(c) be applied by nmachines whereupon the encrypted data shall be
i nst ant aneously captured and stored by and for the departnent;

(d) be readable and traceable fromthe point of stanp production to
such point as deened appropriate by the conm ssioner; and

(e) be capable of being read by a scanning or sinilar device that can
be utilized by enforcenent agents of the state and others deened appro-
priate by the comn ssioner.

8§ 2. The departnent of taxation and finance shall issue a request for
proposal for the purpose of providing the system described in section
472-a of the tax |law, as added by section one of this act, within 90

days of the effective date of this act. Bids from qualified vendors
shall be received by the departnment of taxation and finance no |ater
than 60 days follow ng the issuance of the request for proposal. Any

contract issued pursuant to this section shall be issued within 90 days
followi ng receipt of bids and installation of such system conpleted by
t he successful bidder within 180 days of the issuance of such contract.
8§ 3. Subdivision 1 of section 472 of the tax | aw, as anended by chap-
ter 629 of the laws of 1996 and as further anmended by section 104 of
part A of chapter 62 of the laws of 2011, is anended to read as foll ows:
1. The commissioner shall prescribe, prepare and furnish stanps of
such denom nations and quantities as nmay be necessary for the paynent of
the tax on cigarettes inposed by this article, and may fromtinme to tine
and as often as he deens advi sable provide for the i ssuance and exclu-
sive use of stanps of a new design and forbid the use of stanps of any
ot her design, in the manner and with the effect provided in section two
hundred seventy-four of this chapter. The conmi ssioner shall make
provisions for the sale of such stanps at such places and at such tines
as he nmay deem necessary and may |icense agents for such purpose. The
comm ssioner may |icense dealers in cigarettes, who maintain separate
war ehousing facilities for the purpose of receiving and distributing
cigarettes and conducting their business, who have received commtnents
fromat |east two [egarette] manufacturers whose aggregate market share
is at least forty percent of the New York state [e&igaretite] market, and
i nporters, exporters and manufacturers of cigarettes, and other persons
within or without the state as agents to buy or affix stanmps to be used
in paying the tax herein inposed, but an agent shall at all tinmes have
the right to appoint the person in his enploy who is to affix the stanps
to any cigarettes under the agent's control. The fee for filing such
application for an agent's license shall be one thousand five hundred
dollars, unless such fee has been paid during the preceding twelve
mont hs, in which case, the fee for a new license shall be one thousand
dollars. Al of the provisions of section four hundred eighty of this
article relating to whol esal e deal ers' |icenses, including the procedure
for suspension, revocation, refusal to license and for hearings, except
for paragraphs (c) and (g) of subdivision one of such section, shall be
applicable to agents' |icenses applied for or granted pursuant to this
section, as if such provisions had been set forth in full in this subdi-
vision and had expressly referred to the applicant for, or the hol der
of, an agent's |icense. Wenever the comm ssioner shall sell and deliver
to any such agent any such stanmps, such agent shall be entitled to
receive as conpensation for his services and expenses as such agent in
selling or affixing such stanps, and to retain out of the noneys to be
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paid by himfor such stanps, a conm ssion on the par value thereof. The
comm ssioner is hereby authorized to prescribe a schedule of conms-
sions, not exceeding five per centum allowable to such agent for buying
and affixi ng such stanps. Such schedul e shall be uniformw th respect to
the different types of stanps used, and nay be on a graduated scale with
respect to the nunber of stanps purchased, provided however, such agents
shall be entitled to an added commssion in excess of the five per
centumto be determned by the commissioner to mnmtigate the costs to
such agents in relation to the | ease or purchase of the machinery and/or
equi pnent necessary to apply or affix such stanps as required in section
four hundred seventy-two-a of this article. The conmissioner may, in
his discretion, pernmit an agent to pay for such stanps wthin thirty
days after the date of purchase and may require any such agent to file
with the departnment [ef—taxatior—and-finance] a bond issued by a surety
conpany approved by the superintendent of financial services as to
sol vency and responsibility and authorized to transact business in the
state or other security acceptable to the comm ssioner, in such anmpunt
as the commi ssioner may fix, to secure the payment of any sums due from
such agent pursuant to this article. If securities are deposited as
security under this subdivision, such securities shall be kept in the
custody of the conmissioner and may be sold by the commissioner if it
beconmes necessary so to do in order to recover any suns due from such
agent pursuant to this article, but no such sale shall be had until
after such agent shall have had opportunity to litigate the validity of
any tax if it elects so to do. Upon any such sale, the surplus, if any,
above the sunms due under this article shall be returned to such agent.

8 4. The departnent of taxation and finance shall, following the
i npl ementation period and annually thereafter, report to the legislature
and to the governor on the effectiveness of the provisions of this act.

8§ 5. This act shall take effect i mediately, provided, however, that
section two of this act shall take effect on the one hundred eightieth
day following the awarding of such contract pursuant to this act;
provided further that any product in the possession of a cigarette
retail dealer on the effective date of this act and stanped to the
comm ssioner of taxation and finance's satisfaction may continue to be
offered for sale and sold to cigarette purchasers.




