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        AN ACT to amend the general business law, in relation to promoting fair-
          ness in competitive bidding by providing for enforcement of prevailing
          wage provisions applicable to public work construction projects

          The  People of the State of New York, represented in Senate and Assem-
        bly, do enact as follows:

     1    Section 1. The general business law is amended by adding a new section
     2  399-k to read as follows:
     3    § 399-k. Fairness in competitive bidding. 1. For the purposes of  this
     4  section:  (a)  The term "person" shall include any individual, organiza-
     5  tion, association, school district, local government, corporation, part-
     6  nership, limited liability company or other business entity; and
     7    (b) The term "construction project" shall include any project which is
     8  subject to the provisions of article eight of the labor  law  and  which
     9  involves  the  construction, modernization, improvement, rehabilitation,
    10  repair, maintenance, replacement or renovation of a  building,  road  or
    11  structure,  or  any  portion  of  such a project performed pursuant to a
    12  subcontracting arrangement.
    13    2. (a) Any person may bring a civil action for the recovery of damages
    14  against the winning bidder if the winning bidder has violated the  labor
    15  law  by  failing  to  pay the prevailing wage on a construction project.
    16  Such an action may be maintained  solely  by  the  person  bringing  the
    17  action,  or  by  such person, together with the attorney general. If the
    18  winning bidder is found not  to  be  paying  the  prevailing  wage,  the
    19  presumptive  measure  of  damages  is  the value of the contract for the
    20  construction project.
    21    (b) A copy of the complaint and written  disclosure  of  substantially
    22  all material evidence and information that the person possesses shall be
    23  served on the office of the attorney general pursuant to the civil prac-
    24  tice law and rules. The complaint shall be filed in camera, shall remain
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     1  under  seal  for  at  least sixty days, and shall not be served upon the
     2  defendant until the court so orders. The office of the attorney  general
     3  may  elect  to  intervene  and proceed with the action within sixty days
     4  after  it  receives  both  the  complaint  and the material evidence and
     5  information.
     6    (c) Before the expiration of the sixty-day period provided for in this
     7  section, the office of the attorney general shall: (i) proceed with  the
     8  action, in which case the action shall be conducted by the office of the
     9  attorney general on behalf of the state of New York; or
    10    (ii)  notify  the  court  that it declines to take over the action, in
    11  which case the person bringing  the  action  shall  have  the  right  to
    12  conduct the action.
    13    3.  Whenever  a  person brings an action under this section, no person
    14  other than the office of the attorney general may intervene or  bring  a
    15  related action based on the facts underlying the pending action.
    16    4.  If the office of the attorney general proceeds with the action, it
    17  shall have the primary responsibility for prosecuting  the  action,  and
    18  shall  not  be  bound  by an act of the person bringing the action. Such
    19  person shall have the right to  continue  as  a  party  to  the  action,
    20  subject  to  the  limitations  set  forth  in  subdivision  five of this
    21  section.
    22    5. (a) The office of the  attorney  general  may  dismiss  the  action
    23  notwithstanding  the  objections  of the person initiating the action if
    24  the person has been notified by the office of the  attorney  general  of
    25  the  filing  of the motion and the court has provided the person with an
    26  opportunity for a hearing on the motion.
    27    (b) The office of the attorney general may settle the action with  the
    28  defendant  notwithstanding  the  objections of the person initiating the
    29  action if the court determines,  after  a  hearing,  that  the  proposed
    30  settlement  is  fair,  adequate,  and  reasonable  under all the circum-
    31  stances. Upon a showing of good cause,  such  hearing  may  be  held  in
    32  camera.
    33    6.  If  the  office of the attorney general elects not to proceed with
    34  the action, the person who initiated the action shall have the right  to
    35  conduct the action. If the office of the attorney general so request, it
    36  shall  be  served  with  copies of all pleadings filed in the action and
    37  shall be supplied with copies of  all  deposition  transcripts  (at  the
    38  office  of  the attorney general's expense). When a person proceeds with
    39  the action, the court, without limiting the status  and  rights  of  the
    40  person  initiating the action, may nevertheless permit the office of the
    41  attorney general to intervene at a later date upon  a  showing  of  good
    42  cause.
    43    7.  The  office  of the attorney general may elect to pursue its claim
    44  through any alternate remedy available to the  office  of  the  attorney
    45  general,  including  any  administrative proceeding to determine a civil
    46  money penalty. If any  such  alternate  remedy  is  pursued  in  another
    47  proceeding,  the person initiating the action shall have the same rights
    48  in such proceeding as such person would  have  had  if  the  action  had
    49  continued  under  this section. Any finding of fact or conclusion of law
    50  made in such other proceeding that has become final shall be  conclusive
    51  on  all  parties  to  an  action under this section. For purposes of the
    52  preceding sentence, a finding or conclusion is  final  if  it  has  been
    53  finally  determined  on  appeal to the appropriate court of the state of
    54  New York, if all time for filing such an  appeal  with  respect  to  the
    55  finding  or  conclusion  has expired, or if the finding or conclusion is
    56  not subject to judicial review.
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     1    8. If a winning bidder is found not to be paying the  prevailing  wage
     2  on  a  construction  project, the presumptive  measure of damages is the
     3  value of the contract for the construction project.  (a) If  the  office
     4  of  the  attorney  general  proceeds with an action brought by a person,
     5  such  person shall, subject to the provisions of this paragraph, receive
     6  at least fifteen percent but not more than twenty-five  percent  of  the
     7  proceeds  of  the  action or settlement of the claim, depending upon the
     8  extent to which the person substantially contributed to the  prosecution
     9  of  the action. Any such person shall also receive an amount for reason-
    10  able expenses that the court finds to have  been  necessarily  incurred,
    11  plus reasonable attorneys' fees and costs.  All such expenses, fees, and
    12  costs shall be awarded against the defendant.
    13     (b)  If  the  office of the attorney general does not proceed with an
    14  action under this section, the person bringing the  action  or  settling
    15  the  claim shall receive an amount which the court decides is reasonable
    16  for collecting the civil penalty and damages. The amount  shall  be  not
    17  less  than  fifty  percent and not more than seventy-five percent of the
    18  proceeds of the action or settlement and  shall  be  paid  out  of  such
    19  proceeds.  Such  person  shall  also  receive  an  amount for reasonable
    20  expenses that the court finds to have been  necessarily  incurred,  plus
    21  reasonable attorneys' fees and costs. All such expenses, fees, and costs
    22  shall be awarded against the defendant.
    23    §  2.  This  act  shall take effect on the sixtieth day after it shall
    24  have become a law.


