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STATE OF NEW YORK

2314

2017- 2018 Regul ar Sessi ons

| N SENATE

January 13, 2017

I ntroduced by Sen. ALCANTARA -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Consuner Protection

AN ACT to anend the general business law, in relation to pronoting fair-
ness in conpetitive bidding by providing for enforcenment of prevailing
wage provisions applicable to public work construction projects

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The general business law is anmended by addi ng a new section
399-k to read as foll ows:
8§ 399-k. Fairness in conpetitive bidding. 1. For the purposes of this

section: (a) The term"person" shall include any individual, organiza-
tion, association, school district, |ocal governnment, corporation, part-
nership, linmted liability conpany or other business entity; and

(b) The term "construction project" shall include any project which is

subject to the provisions of article eight of the labor law and which
involves the construction, nodernization, inprovenent, rehabilitation

repair, nmintenance, replacenent or renovation of a building, road or
structure, or any portion of such a project perforned pursuant to a
subcontracting arrangenent.

2. (a) Any person nay bring a civil action for the recovery of danages
against the winning bidder if the wi nning bidder has violated the |abor
law by failing to pay the prevailing wage on a construction project.
Such an action nmay be maintained solely by the person bringing the
action, or by such person, together with the attorney general. If the
wi nning bidder is found not to be paying the prevailing wage, the
presunptive neasure of danmges is the value of the contract for the
construction project.

(b) A copy of the conplaint and witten disclosure of substantially
all material evidence and infornation that the person possesses shall be
served on the office of the attorney general pursuant to the civil prac-
tice law and rules. The conplaint shall be filed in canera, shall remain
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under seal for at least sixty days, and shall not be served upon the
def endant until the court so orders. The office of the attorney genera
nay elect to intervene and proceed with the action within sixty days
after it receives both the conplaint and the material evidence and
information.

(c) Before the expiration of the sixty-day period provided for in this
section, the office of the attorney general shall: (i) proceed with the
action, in which case the action shall be conducted by the office of the
attorney general on behalf of the state of New York; or

(ii) notify the court that it declines to take over the action, in
whi ch case the person bringing the action shall have the right to
conduct the action.

3. \Wienever a person brings an action under this section. no person
other than the office of the attorney general may intervene or bring a
related action based on the facts underlying the pending action.

4. |f the office of the attorney general proceeds with the action, it
shall have the primary responsibility for prosecuting the action, and
shall not be bound by an act of the person bringing the action. Such
person shall have the right to continue as a party to the action
subject to the limtations set forth in subdivision five of this
section.

5. (a) The office of the attorney general may disnmss the action
notwi thstanding the objections of the person initiating the action if
the person has been notified by the office of the attorney general of
the filing of the notion and the court has provided the person with an
opportunity for a hearing on the notion.

(b) The office of the attorney general may settle the action with the
def endant notwithstanding the objections of the person initiating the
action if the court deternmnes, after a hearing, that the proposed
settlenment is fair, adequate, and reasonable under all the circum
stances. Upon a show ng of good cause, such hearing may be held in
canera.

6. If the office of the attorney general elects not to proceed with
the action, the person who initiated the action shall have the right to
conduct the action. If the office of the attorney general so request, it
shall be served with copies of all pleadings filed in the action and
shall be supplied with copies of all deposition transcripts (at the
office of the attorney general's expense). \Wien a person proceeds with
the action, the court, without linmting the status and rights of the
person initiating the action, nmay nevertheless pernmt the office of the
attorney general to intervene at a later date upon a showing of good
cause.

7. The office of the attorney general nmay elect to pursue its claim
through any alternate renedy available to the office of the attorney
general, including any admnistrative proceeding to determne a civil
noney penalty. If any such alternate renmedy is pursued in another
proceeding, the person initiating the action shall have the sane rights
in such proceeding as such person would have had if the action had
continued wunder this section. Any finding of fact or conclusion of |aw
nmade in such other proceeding that has becone final shall be conclusive
on all parties to an action under this section. For purposes of the
preceding sentence, a finding or conclusion is final if it has been
finally determined on appeal to the appropriate court of the state of
New York, if all time for filing such an appeal wth respect to the
finding or conclusion has expired, or if the finding or conclusion is
not subject to judicial review
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8. If awinning bidder is found not to be paying the prevailing wage
on a construction project, the presunptive neasure of danmages is the
value of the contract for the construction project. (a) If the office
of the attorney ogeneral proceeds with an action brought by a person
such person shall., subject to the provisions of this paragraph., receive
at least fifteen percent but not nore than twenty-five percent of the
proceeds of the action or settlenent of the claim depending upon the
extent to which the person substantially contributed to the prosecution
of the action. Any such person shall also receive an anpbunt for reason-
abl e expenses that the court finds to have been necessarily incurred,
plus reasonable attorneys' fees and costs. Al such expenses, fees., and
costs shall be awarded agai nst the defendant.

(b) If the office of the attorney general does not proceed with an
action under this section, the person bringing the action or settling
the claimshall receive an anpunt which the court decides is reasonable
for collecting the civil penalty and damages. The anmobunt shall be not
less than fifty percent and not nore than seventy-five percent of the
proceeds of the action or settlenent and shall be paid out of such
proceeds. Such person shall also receive an anount for reasonable
expenses that the court finds to have been necessarily incurred., plus
reasonabl e attorneys' fees and costs. Al such expenses., fees. and costs
shall be awarded agai nst the defendant.

8§ 2. This act shall take effect on the sixtieth day after it shal
have becone a | aw.




