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STATE OF NEW YORK

2295

2017- 2018 Regul ar Sessi ons

| N SENATE

January 12, 2017

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Fi nance

AN ACT to anmend the executive law, in relation to establishing a fatali -
ty review board and providing for such board's powers and duties

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative intent. The |egislature hereby declares that
domestic violence is a pervasive and frequently |ethal problemin Aneri-
can society and in New York state. Nationw de, on average, approximtely
ten worren are killed by their batterers every day. Battering is the
single, major cause of injury to wonen, resulting in nore injuries than
auto acci dents, nuggi ngs, and rapes conbined. Such abuse is also a
strong indicator that physical or sexual abuse of children is occurring
in the fam |ly. Donestic violence devastates its victins and threatens
the stability of the family and negatively affects all fam |y nenbers,
especially children who witness the viol ent abuse. Donestic violence
also affects the entire conmunity. The incidence of donestic violence
adversely affects the safety, health, and welfare of comunities as well

as societal econonmies by draining billions of dollars in social costs
associated with medical expenses, |aw enforcenent, and | ost productiv-
ity.

The legislature finds that multi-disciplinary donestic violence fatal -
ity review boards have been used successfully to ensure that incidents
of donestic violence are recognized and that agency involvement is
reviewed to inprove the responsiveness of public agencies for the
reduction and eradication of domestic violence. The establishnment of
such a board is simlar to the time-honored nortality/norbidity review
conference utilized by the nedical profession to ensure the provision of
qual ity nedical care

The legislature further finds that it is in the interest of the state
to provide for the creation of a fatality review board in New York. The

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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board will facilitate comuni cati on anbng courts and agencies, allow for
the identification of preventable deaths, and provide for recomenda-
tions with a view toward inproving the system s ability to prevent such
occurrences. The purpose of the inter-agency, multi-disciplinary review
is not punitive, but to increase the thoroughness and effectiveness of
systematic responses by developing recomendations for policies and
protocols for prevention and intervention initiatives. In addition to
reviewi ng cases, the fatality review board nmay al so provi de gui dance and
protocols for the developnment and inplenentation of |ocal reviews by
counties or other jurisdictions. The board may also identify trends and
patterns of donestic violence deaths and recognize the preval ence of
risk factors which exist in the population of victins and perpetrators.
This data could be helpful in the devel opnment of systeminterventions
and policy changes for persons who are at risk.

By enacting this legislation, the |egislature seeks to provide a case
review process for the purpose of reducing the incidence of preventable
deat hs from donesti c viol ence.

8 2. The executive |law is anmended by adding a new section 837-t to
read as foll ows:

8 837-t. Fatality review board established; powers and duties. 1. a.
There is hereby established an independent fatality review board. Such
board is enpowered and authorized to investigate deaths appearing to be
from unnatural causes, where the decedent appears to have been a victim
of donestic violence.

b. Such investigations may commence after the conpletion of the crim-
nal trial or trial court proceedings involving the alleged perpetrator
of the hom cide; provided, however, that:

(i) the investigation may comence six nonths after such death if the
board reasonably believes, as evidenced by a majority board vote, that
the alleged perpetrator is unapprehended. and under such circunstances
the investigation may continue only so long as such alleged perpetrator
remains at large; or

(ii) the investigation may conmmence imediately if the board reason-
ably believes, as evidenced by mapjority board vote, that the alleged
perpetrator is deceased.

2. Such board shall consist of thirteen nenbers, to be appointed as
foll ows:

a. Five nmenbers shall be appointed by the governor:

(i) one such nmenber shall be appointed upon the recomendation of a
statewi de organi zation representing survivors of donestic violence;

(ii) one such nenber shall be a person experienced in | aw enforcenent:;

(iii) one such nmenber, who shall be appointed upon the reconmendation
of a statewi de organi zation representing prosecutors, shall be a repre-
sentative of prosecution services;

(iv) one such nenber, who shall be appointed upon the reconmendation
of a statewi de organi zation representing the public or private crimnal
defense bar, shall be a representative of crinm nal defense services; and

(v) one such nenber shall be appointed upon the recommendation of a
statewi de organi zation representing social workers.

b. Three nenbers shall be appointed by the chief judge of the state.

c. One nenber shall be appointed by the office for the prevention of
donestic violence, who shall be a representative of that office

d. Two nenbers shall be appointed by the tenporary president of the
senate, one of whom shall be appointed on the recommendation of a state-
w de organi zation representing crine victins.
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e. Two nenbers shall be appointed by the speaker of the assenbly, one
of whom shall be appointed on the recomendation of a statew de organ-
ization representing crine victins.

3. Menbers of the board shall be appointed to serve for a term of
four vears. From anong the nenbers, a chairperson shall be elected. who
shall serve for a period of two years. Menbers of the board shall not
be conpensated for their services, but shall be allowed their actual and
necessary expenses incurred in the performance of their duties. No

nenber of the board shall be disqualified fromholding any public office
or enploynent, nor shall he or she forfeit any such office or enploynent
by virtue of his or her appointnent hereunder. Any vacancy in the
nenbership of the board shall be filled in the sane manner as the
original appointnent.

4. a. The board shall review and study the circunstances of such
fatalities. It shall assess the activities and responses of the crimnal
justice system and of any other public entities which may have been
involved in, or in any manner associated with, the circunstances of the
fatality, its investigation, or the relevant history of donestic
vi ol ence.

b. The board shall periodically advise and make recomendations to the
division of crimnal justice services, office of court adnmnistration
division of state police, the state office for the prevention of dones-
tic violence, and other appropriate entities concerning their findings.
The board has the authority to recommend appropriate corrective actions,
based upon its findings, to inprove the managenent, supervision and
provision of services to victins of donestic violence and their fanilies
and to make recommendations for actions, based upon its findings, that
nmay reduce the preval ence of donestic violence.

c. The board shall also performa research and reporting function and
identify areas requiring new preventive and protective strategies,
guidelines, or legislative changes. The board shall report annually on
its activities and findings, including its recomendations, to the
governor, legislature, chief judge, division of crimnal justice
services, office of court adnmnistration, division of state police, and
office for the prevention of donestic violence on or before the
fifteenth of March of each year. Such report shall be rel eased and nmade
available to the public.

5. a. Notwi thstanding any provision of lawto the contrary., the board
is entitled to exanine and receive w thout charge photocopies or photo-
graphs of the follow ng records and docunents without the necessity of a
subpoena and wi thout court approval:

(i) all unsealed court records, including transcripts, exhibits, and
itens entered in evidence, in crimnal or fanmly court proceedings in
which the decedent or the alleged perpetrator was a conplai nant. defend-
ant, or respondent, including any such trial or proceeding arising out
of the decedent's death;

(ii) all nedical, hospital, coroner's, and nedical exaniner's records
and exhibits concerning the decedent; and

(iii) all records and public safety agency records avail abl e pursuant
to articles six and six-A of the public officers |law, except that where
an_agency clains an exenption fromdisclosure under such article six or
Six-A then., in addition to any other available renedy, the board nay
proceed pursuant to paragraph b of this subdivision.

b. (i) The board nay al so request authorization froma court to exam

ine and receive w thout charge photocopies or photographs of any other
record or docunent in the possession of any state or |ocal governnental
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entity, where such record may reasonably assist the board in conducting
its investigation. This includes, but is not linmted to:

(A) sealed court records and confidential police, prosecution, and | aw
enforcenent agency reports and records concerning investigations in
which the decedent or the alleged perpetrator was a conplainant,
respondent, defendant, witness, or alleged victim

(B) records concerning the decedent or her or his children maintained
by donestic violence shelters, as defined in paragraph (a of subdivi -
sion four of section four hundred fifty-nine-a of the social services
| aw

(Q) records concerning the decedent, her or his children, or the
alleged perpetrator nmintained pursuant to section three hundred seven-
ty-two of the social services |aw

(D) records concerning the decedent, her or his <children, or the

alleged perpetrator maintained by the departnment of family assistance

pursuant to section four hundred twenty-two of the social services |aw
and

(E) sealed court records of matrinopnial actions or proceedings
described in subdivision one of section two hundred thirty-five of the
donestic relations law involving the decedent or the alleged perpetra-
tor.

(i1) Unless a court orders otherwi se, the application pursuant to this
paragraph shall be made on at least five days' notice to the person
having custody of the record or docunent, to the district attorney of
the jurisdiction in which the decedent is believed to have died, and to
all persons., including surviving famly nenbers of the decedent., but not
including the alleged perpetrator, whom the court deternines would
reasonably have an interest in the privacy of such record or docunent.

(iii) Where the application is to review a confidential judicial
record, the application shall be nade to the court where the record is
mai nt ai ned._

(iv) Were the application is to review a confidential record or docu-
nent maintained by a non-judicial state or local governnent entity, the
application shall be brought in the suprene court in the county speci-
fied in subdivision (b) of section five hundred six of the <civil prac-
tice law and rules, except as that subdivision otherw se provides.

(v In any such proceeding. the court may issue a protective order
denying, limting, or conditioning access to the confidential record or
docunent when producing the record or docunent would endanger the integ-
rity of physical evidence, create a substantial risk of physical harm
intinm dation, econom c coercion, or bribery, or have a seriously adverse
effect upon the legitinate needs of |aw enforcenent.

Cc. In connection with an application under this section or any appea
therefrom or any other legal matter, the board shall be entitled to
representation by private counsel of its choice whenever the attorney
general determnes, based upon his or her investigation and review of
the facts and circunstances, that representation by the departnent of
law would be inappropriate. The attorney general shall notify the board
in witing of such deternmination that the board is entitled to private
counsel. |If the board is entitled to representation by private counse
under the provisions of this paragraph, the attorney general shall so
certify to the conptroller. Reasonable attorneys' fees and litigation
expenses shall be paid by the state to such private counsel for such
representation upon the audit and warrant of the conptroller.

6. Neither the board nor any nenber thereof shall disclose any infor-

mati on obtained by the board or a board nenber which is confidential by
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law. Unauthorized disclosure of such confidential information by a
nenber of the board may result in renoval of such nenber by nmmjority
board vote, after notice to such nmenber and an opportunity to be heard.

7. The board shall be entitled to request and receive, and shal
utilize and be provided with, such facilities and resources from any
departnent, division, board, bureau, conmm ssion, or any agency of the
state or any political subdivision thereof as are reasonably necessary
to carry out its responsibilities. |If requested by the board, the office
for the prevention of donmestic violence shall furnish reasonable office
space and day-to-day staff support to the board wthin its available
resources.

8. As used in this section:

a. "Alleged perpetrator"” neans the person or persons whomthe board
reasonably believes to have taken or procured the taking of the life of
the decedent.

b. "Decedent" neans the person whose death the board is investigating.

8§ 3. This act shall take effect on the thirtieth day after it shal
have becone a | aw.




