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STATE OF NEW YORK
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2017- 2018 Regul ar Sessi ons

| N SENATE

January 11, 2017

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the penal law, in relation to personal identifying
information, establishes the crinmes of petit theft of service, schene
to defraud and counterfeit trademarking; and to repeal certain
provi sions of the penal law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1, 2, 3, 4, 5, 8 and 9 of section 155.00 of
the penal law, subdivisions 1 and 8 as anended by chapter 514 of the
| aws of 1986, subdivision 9 as added by chapter 530 of the laws of 1975,
are anended and three new subdivisions 7-d, 9 and 10 are added to read
as foll ows:

1. "Property" neans any noney, personal property, real property,
conputer data, conputer program personal identifying information,
secret scientific material, thing in action, evidence of debt or
contract, or any article, substance or thing of value, including any

gas, steam water or electricity, which is provided for a charge or
conpensation

2. "Cbtain" includes, but is not limted to, the bringing about of a
transfer or purported transfer of property or of a legal interest there-
in, whether to the obtainer or another. W=th regard to personal identi-
fying information, conputer data or a conputer program obtain includes
duplicating, recording, copying, downl oading, uploading or printing out
the information, data, or program or obtaining a physical object
containing such information. Wth regard to service, obtain includes,
but is not |limted to, using or accessing a service.

3. "Deprive." To "deprive" another of property means (a) to w thhold
it or cause it to be withheld fromhimor her permanently or for so
extended a period or under such circunstances that the major portion of
its econonic value or benefit is lost to himor her, or (b) to dispose
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of the property in such manner or under such circunstances as to render
it unlikely that an owner will recover such property. Wen the property
is personal identifying information, conputer data or a conputer
program to deprive another of it neans to obtain it or cause a third
person to obtain it under such circunstances that a substantial portion
of the econonic benefit or value of having control over it or authority
over its use is lost to an owner. To deprive another of service is to
use Or access a service or cause a third person to use or access a
service under such circunstances that sone of the econonic benefit or
value of having control or authority over providing the service is |ost
to an owner.

4. "Appropriate." To "appropriate" property of another to oneself or a
third person nmeans (a) to exercise control over it, or to aid a third
person to exercise control over it, permanently or for so extended a
period or under such circunstances as to acquire the nmgjor portion of
its econonmi c value or benefit, or (b) to dispose of the property for the
benefit of oneself or a third person. When the property is persona
identifying information, conputer data or a conputer program of another,
to appropriate it to oneself or a third person neans to obtain it under
such circunstances as to acquire the ability to use it or dispose of it
to the econom c benefit of oneself or a third person or to the econonic
detrinment or danmage of an owner. To appropriate a service provided by
another to oneself or a third person nmeans to use or access the service
under such circunstances as to acquire the ability to use it to the
economic benefit of oneself or a third person or to the economic detri-
nment or danmage of an owner.

5. "Omner." When property is taken, obtained or withheld by one person
from anot her person, an "owner" thereof neans any person who has a right
to possession [thereef] of the property or a right to provide the
service superior to that of the taker, obtainer or wthhol der.

A person who has obtai ned possession of property or service by theft
or other illegal nmeans shall be deened to have a right of possession of
the property or a right to provide the service superior to that of a
person who takes, obtains or withholds it from himby |arcenous neans.
A joint or common owner of property or service shall not be deened to
have a right of possession of property or a right to provide service

thereto superior to that of any other joint or common owner thereof. In
t he absence of a specific agreenent to the contrary, a person in |awful
possession of property shall be deened to have a right of possession

superior to that of a person having only a security interest therein,
even if legal title lies with the holder of the security interest pursu-
ant to a conditional sale contract or other security agreement.

7-d. "Personal identifying infornmation" neans a person's date of
birth, driver's license nunber, social security nunber, personal iden-
tification nunber, financial services account nunber or code., savings
account nunber or code, checking account nunber or code, brokerage
account nunber or code, credit card account nunber or code, debit card
nunber or code, automated teller machi ne nunber or code, taxpayer iden-
tification nunber, conputer system password, signature or copy of a
signature, electronic signature, unique bionetric data that is a finger-
print, voice print, retinal image or iris imge of another person., tele-
phone calling card nunber, nobile identification nunber or code, elec-
tronic serial nunber or personal identification nunber, or any other
nane, nunber, code or information that may be used alone or in conjunc-
tion with other such infornmation to assune the identity of another
person or access financial resources or credit of another person, or any
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physi cal object containing such information, such as a printout or other
witten material, driver's license or other identity card, credit card,
debit card, public benefit card, automated teller or other transactional
card, or conputer, hard drive, or other data storage device. In this
subdi vi sion, "person" has all the neanings set forth in subdivision
seven of section 10.00 of this chapter; "electronic signature" has the
neani ng provided in subdivision three of section three hundred two of
the state technology law, "credit card” and "debit card" have the nean-
ings provided in section five hundred eleven of the general business
law, "public benefit card” nmeans any nedical assistance card, food stanp
assistance card, public assistance card, or any other identification,
aut hori zation card or electronic access device issued by the state or a
social services district as defined in subdivision seven of section two
of the social services law which entitles a person to obtain public

assi stance benefits under a local, state or federal program adninistered
by the state, its political subdivisions or social services districts.

8. "Service" includes, but is not limted to, [}aber—professional
serviee—] a conputer service, transportation service, tel ecomunications
service, cable or satellite television service, nicrowave transm ssion
service, the supplying of service pursuant to a public or governnental
benefit program including housing and nedical care, the supplying of
service pursuant to an insurance policy or program the supplying of
hot el accommodati ons, restaurant services, entertainnent, the supplying
of equi pnent for use, and the supplying of commpdities of a public util-
ity nature such as gas, electricity, steamand water. A ticket or equiv-
alent instrunent which evidences a right to receive a service is not in
itself service but constitutes property within the nmeaning of subdivi-
si on one.

9. "Conputer progrant neans an ordered set of data reoresentlnq coded

instructions or statenents that when executed by the conputer, cause the
conputer to process data or direct the conputer to performone or nore
conputer operations or both and may be in any form including nagnetic
storage nedia, optical nedia, conputing devices, punched cards, or
stored internally in the nenory of the conputer

10. "Conputer data" neans a representation of information, know edge,
facts, concepts or instructions which are being processed, or have been
processed in a conputer and may be in any formincluding nagnetic stor-
age nedia, punched cards, or stored internally in the nenpry of the
conput er.

§ 2. Paragraph (c) of subdivision 2 of section 155.05 of the penal |aw
i s anended and a new paragraph (f) is added to read as foll ows:

(c) By commtting the crinme of issuing a bad check, as defined in
section 190.05, or by obtaining property or service by using or present-
ing a formof paynent or personal identifying information the actor
knows he or she is not authorized to use or knows is expired or forged
or otherwi se not valid;

(f) By theft of service. Theft of service neans either: (i) using or
accessing a service in a manner that otherw se requires paynent and
intentionally failing to pay for such use or access by either tanpering
wi thout authority wth a delivery, paynent, or neasurenent device or
nechanism or by entering or leaving prenises where the service is
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provided by stealth or by evading a physical barrier, or (ii) using or
accessing a service in a manner that otherw se requires paynent or the
presentation of personal identifying information and using or presenting
a formof paynment or personal identifying information the actor knows he
or she is not authorized to use or knows is expired or forged or other-
wi se not valid.

8§ 3. Subdivision 1 of section 155.20 of the penal law is anended and a
new subdi vision 2-a is added to read as foll ows:

1. Except as otherwi se specified in this section, value neans the
mar ket value of the property at the tinme and place of the crime, or if
such cannot be satisfactorily ascertained[~]: (i) with regard to proper-
ty, the cost of replacenent of the property wthin a reasonable tine
after the crine_or (ii) with regard to service, the cost of providing
the service at the tine of the crine.

2-a. The value of conputer data or conputer program value is the
repl acenent cost or the market value at the tine and place of the crine,
whi chever is greater

8 4. The penal law is anmended by adding a new section 155.23 to read
as follows:

8§ 155.23 Petit theft of service.

A person is guilty of petit theft of service when he or she steals a
service.

Petit theft of service is a class B m sdeneanor.

8 5. Section 155.25 of the penal law is amended to read as foll ows:

§ 155.25 Petit |arceny.

A person is guilty of petit |arceny when he or she steals property, or
steals a service and the value of the service exceeds five hundred
dol | ars.

Petit larceny is a class A m sdeneanor.

8 6. The openi ng paragraph and subdivisions 1, 4 and 6 of section
155.30 of the penal |aw, the opening paragraph and subdivisions 1 and 6
as anended by chapter 515 of the |aws of 1986, subdivision 4 as anended
by chapter 556 of the |laws of 1987, are anended to read as foll ows:

A person is quilty of grand larceny in the fourth degree when he or
she steals property or a service and when

1. The value of the property or service exceeds one thousand dollars;
or

4. The property consists of a credit card or debit card or persona
identifying information; or

6. The property or service, regardless of its nature and value, is
obt ai ned by extortion; or

8 7. Section 155.35 of the penal |aw, as amended by chapter 464 of the
| aws of 2010, is anended to read as foll ows:

§ 155.35 Grand larceny in the third degree.

A person is guilty of grand larceny in the third degree when he or she
steal s property or a service and:

1. when the value of the property or service exceeds three thousand
doll ars, or

2. the property is an autormated teller machine or the contents of an
automated teller machine,_ or

3. the property is personal identifying information of twenty-five or
nor e persons.

Grand larceny in the third degree is a class D fel ony.

8§ 8. Section 155.40 of the penal |aw, as amended by chapter 515 of the
|l aws of 1986, is anmended to read as foll ows:

§ 155.40 Grand larceny in the second degree.
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A person is guilty of grand larceny in the second degree when he or
she steals property or service and when:

1. The value of the property or service exceeds fifty thousand
dol l ars; or

2. The property or service, regardless of its nature and value, is
obtained by extortion conmitted by instilling in the victima fear that
the actor or another person will (a) cause physical injury to sone

person in the future, or (b) cause damage to property, or (c) use or
abuse his position as a public servant by engaging in conduct within or
related to his official duties, or by failing or refusing to perform an
official duty, in such manner as to affect sone person adversely, or

3. the property is personal identifying information of one hundred or
nor e persons.

Grand larceny in the second degree is a class C fel ony.

8§ 9. Section 155.42 of the penal |aw, as added by chapter 515 of the
|l aws of 1986, is anended to read as foll ows:

§ 155.42 Gand larceny in the first degree.

A person is guilty of grand larceny in the first degree when he or she
steals property or a service and when the value of the property or
service exceeds one nmillion dollars; or the property is personal identi-
fying information of one thousand or nore persons.

Gand larceny in the first degree is a class B fel ony.

§ 10. Section 165.71 of the penal |aw, as added by chapter 490 of the
|l aws of 1992, is anended to read as foll ows:

§ 165.71 Trademark counterfeiting in the [+hied] fourth degree

A person is guilty of trademark counterfeiting in the [#hi+d] fourth
degree when, with the intent to deceive or defraud some other person or
with the intent to evade a lawful restriction on the sale, resale,
offering for sale, or distribution of goods, he or she nmanufactures,
distributes, sells, or offers for sale goods which bear a counterfeit
trademark, or possesses a trademark knowing it to be counterfeit for the
purpose of affixing it to any goods.

Trademark counterfeiting in the [thi+wd] fourth degree is a class A
nm sdemneanor .

8§ 11. Section 165.72 of the penal |aw, as anended by chapter 535 of
the |l aws of 1995, is amended to read as foll ows:

§ 165.72 Trademark counterfeiting in the [second] third degree.

A person is guilty of trademark counterfeiting in the [seecend] third
degree when, with the intent to deceive or defraud some other person or
with the intent to evade a lawful restriction on the sale, resale,
offering for sale, or distribution of goods, he or she nanufactures,
distributes, sells, or offers for sale goods which bear a counterfeit
trademark, or possesses a trademark knowing it to be counterfeit for the
purpose of affixing it to any goods, and the retail value of all such
goods bearing or intended to bear counterfeit trademarks exceeds one
thousand dollars or the total nunbers of all such goods bearing counter-
feit trademarks exceeds two hundr ed.

Trademark counterfeiting in the [seeend] third degree is a class E
fel ony.

§ 12. Section 165.73 of the penal |aw, as anended by chapter 535 of
the laws of 1995, is amended to read as foll ows:

§ 165.73 Trademark counterfeiting in the [H+st] second degree.

A person is guilty of trademark counterfeiting in the first degree
when, with the intent to deceive or defraud some other person, or with
the intent to evade a lawful restriction on the sale, resale, offering
for sale, or distribution of goods, he or she manufactures, distributes,
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sells, or offers for sale goods which bear a counterfeit tradenmark, or
possesses a trademark knowing it to be counterfeit for the purpose of
affixing it to any goods, and the retail value of all such goods bearing
or intended to bear counterfeit trademarks exceeds [eone—hundred] twen-
ty-five thousand dollars or the total nunbers of all such goods bearing
counterfeit trademarks exceeds two thousand.

Trademark counterfeiting in the [H+st] second degree is a class [€] D
f el ony.

8§ 13. Section 165.74 of the penal |law is REPEALED and two new sections
165.74 and 165.75 are added to read as fol |l ows:

8 165.74 Trademark counterfeiting in the first degree.

A person is quilty of trademark counterfeiting in the first degree
when, with the intent to deceive or defraud sone other person, or wth
the intent to evade a lawful restriction on the sale, resale, offering
for sale, or distribution of goods, he or she manufactures, distributes,
sells, or offers for sale goods which bear a counterfeit tradenark, or
possesses a trademark knowing it to be counterfeit for the purpose of
affixing it to any goods, and the retail value of all such goods bearing
or intended to bear counterfeit trademarks exceeds one hundred thousand
dollars or the total nunbers of all such goods bearing counterfeit
trademarks exceeds ten thousand dollars.

Trademark counterfeiting in the first degree is a class C fel ony.

8§ 165.75 Seizure and destruction of goods bearing counterfeit trade-
mar ks.

Any goods manufactured, sold, offered for sale, distributed or
produced in violation of this article may be seized by any police offi-
cer. The magistrate nust, upon witten application of defendant, within
forty-eight hours after arraignnment of the defendant., determi ne whether
probable cause exists to believe that the goods had been manuf act ured,
sold, offered for sale, distributed or produced in violation of this
article, and wupon a finding that probable cause exists to believe that
the goods had been manufactured, sold, offered for sale, distributed, or
produced in violation of this article, the court shall authorize such
articles up to the relevant statutory threshold to be retained as
evidence pending the trial of the defendant. Upon conviction of the
def endant ., the articles in respect whereof the defendant stands
convicted shall be destroyed. Al counterfeit goods which exceed the
statutory threshold nay be destroyed prior to trial provided defendant
is given witten notice and a seven day period upon which to inspect
those goods to be destroyed. Destruction shall not include auction, sale
or distribution of the itens in their original formunless the tradenmark
holder requests, in witing, that the counterfeit goods be turned over
to himor her.

8 14. Sections 190.60 and 190. 65 of the penal |aw are REPEALED and si x
new sections 190. 60, 190.61, 190.62, 190.63, 190.64 and 190. 65 are added
to read as foll ows:

§ 190.60 Schene to defraud defined.

1. A person engages in a schene to defraud when he or she engages in a
schene constituting a systematic ongoing course of conduct wth intent
to defraud at | east one person or to obtain property or service from at
| east one person by false or fraudulent pretenses, representations or
prom ses, and so obtains property or service fromat |east one person

2. Property, service, conputer data and conputer program shall have
the nmeanings set forth in section 155.00 of this chapter.

3. In any prosecution of a schenme to defraud, it shall be necessary to
prove the identity of at |east one person from whom the defendant so
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obt ai ned property or service, but it shall not be necessary to prove the
identity of any other intended victim provided that in a prosecution of
a schenme to defraud pursuant to subdivision three of section 190.62 of
this article, it shall be necessary to prove the identity of at |east
one such vulnerable elderly person.
8§ 190.61 Schene to defraud in the fifth degree.
A person is quilty of a schenme to defraud in the fifth degree when he
or _she engages in a schene to defraud.
Schene to defraud in the fifth degree is a class A m sdeneanor
8 190.62 Schenme to defraud in the fourth degree.
A person is gquilty of a schene to defraud in the fourth degree when he
or she engages in a schene to defraud, and
1. intends to obtain property or service fromten or nore persons; or
2. the value of the property or service obtained exceeds one thousand
dollars; or
3. intends to obtain and does obtain property or service fromat |east
one vulnerable elderly person as defined in section 260.31 of this chap-
ter.
Schene to defraud in the fourth degree is a class E fel ony.
8 190.63 Schene to defraud in the third degree.
A person is guilty of a schene to defraud in the third degree when he
or _she engages in a schene to defraud, and
1. intends to obtain property or service fromtwenty-five or nore
persons; or
2. the value of the property or service obtained exceeds three thou-
sand doll ars.
Schene to defraud in the third degree is a class D fel ony.
8 190.64 Schene to defraud in the second degree.
A person is guilty of a schene to defraud in the second degree when he
or _she engages in a schene to defraud, and
1. intends to obtain property or service fromone hundred or nore
persons; or
2. the value of the property or service obtained exceeds fifty thou-
sand doll ars.
Schene to defraud in the second degree is a class C fel ony.
8 190.65 Schene to defraud in the first degree.
A person is guilty of a schene to defraud in the first degree when he
or _she engages in a schene to defraud, and
1. intends to obtain property or service from one thousand or nore
ersons; or
2. the value of the property or service obtained exceeds one nmllion
doll ars.
Schene to defraud in the first degree is a class B fel ony.
8 15. This act shall take effect on the first of Novenber next
succeeding the date on which it shall have becone a | aw.




