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STATE OF NEW YORK

1842

2017- 2018 Regul ar Sessi ons

| N SENATE

January 11, 2017

Introduced by Sen. KENNEDY -- read twi ce and ordered printed, and when
printed to be conmitted to the Cormittee on Conmerce, Economic Devel -
opnment and Srmal | Busi ness

AN ACT to anend the economic development law and the tax law, in
relation to establishing the capital investnment jobs retention program

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The econonmic development |law is anended by adding a new

article 23 to read as foll ows:
ARTICLE 23
CAPI TAL | NVESTMENT JOBS RETENTI ON PROGRAM

Section 450. Short title.

451. Definitions.

452. Eligibility criteria.

453. Application and approval process.

454, Capital investnent jobs retention programcredit.

455, Powers and duties of the conmi ssioner.

456. Mai nt enance of records.

457. Reporting.

458. Cap on tax credit.

459. Penalties.

8 450. Short title. This article shall be known and may be cited as
the "capital investnent jobs retention progrant.

8 451. Definitions. For the purposes of this article:

1. "Agriculture" nmeans both agricultural production (establishnents
performng the conplete farmor ranch operation, such as farm owner-op-
erators, tenant farm operators, and sharecroppers) and agricultura
support (establishnents that performone or nbre activities associated
with farm operation, such as soil preparation, planting, harvesting, and
nmanagenent, on a contract or fee basis).

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
LBD00622- 01- 7
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2. "Back office operations" neans a business function that may include
one or nore of the following activities: custoner service, information
technol ogy and data processing, human resources, accounting and related
adninistrative functions.

3. "Certificate of eligibility" nmeans the docunent issued by the
departnent to an applicant that has conpleted an application to be

admtted into the capital investnent jobs retention program and has been

accepted into the programby the departnent. Possession of a certificate
of eligibility does not by itself guarantee the eligibility to claimthe

tax credit.

4. "Certificate of tax credit" neans the docunent issued to a partic-
ipant by the departnent, after the departnment has verified that the
participant has net all applicable eligibility criteriainthis article.
The certificate shall be issued annually if such criteria are satisfied
and shall specify the exact anmpunt of each tax credit under this article
that a participant may claim pursuant to section four hundred fifty-
four of this article, and shall specify the taxable year in which such
credit may be cl ai ned.

5. "Distribution center" neans a large scale facility involving proc-
essing, repackaging and/or novenent of finished or seni-finished goods
to retail |locations across a nulti-state area.

6. "Financial services data centers" or "financial services custoner
back office operations" neans operations that nmanage the data or
accounts of existing custoners or provide product or service informtion
and support to custoners of financial services conpanies, including
banks, other lenders, securities and conmmodities brokers and deal ers,
investment banks, portfolio nmanagers, trust offices, and insurance
conpani es.

7. "Inpacted jobs" neans jobs existing at a business enterprise at a
|l ocation or locations within the county declared an energency by the
governor on the day immediately preceding the day on which the event
leading to the energency declaration by the governor occurred.

8. "Manufacturing" neans the process of working raw naterials into
products suitable for use or which gives new shapes, new quality or new
conbinations to matter which has already gone through sone artificial
process by the use of machinery, tools, appliances, or other simlar
equi pnent. "Manuf acturing"” does not include an operation that involves
only the assenbly of conponents, provided, however, the assenbly of
not or vehicles or other high value-added products shall be considered
manuf acturing..

9. "Participant" neans a business entity that:

(a) has conpleted an application prescribed by the departnent to be
adnitted into the program

(b) has been issued a certificate of eligibility by the departnent:;

(c) has denpnstrated that it neets the eligibility criteria in section
four hundred fifty-two and subdivision tw of section four hundred
fifty-three of this article; and

d) has been certified as a participant by the conmm ssioner

10. "Prelinmnary schedule of benefits" nmeans the maxi num aggregate
anpunt of the tax credit that a participant in the enpire state jobs
retention program is eligible to receive pursuant to this article. The
schedul e shall indicate the annual anpunt of the <credit a participant
nmay claimin each of its ten years of eligibility. The prelimnary sche-
dule of benefits shall be issued by the departnent when the departnent
approves the application for adm ssion into the program The comm SSion-
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er may anend that schedule, provided that the commi ssioner conplies with
the credit caps in section three hundred fifty-nine of this chapter.

11. "Project site" neans a single location fromwhich operations are
conducted and manufacturers nmay designate multiple | ocations consisting
of one or nore integrated buildings or structures within a fifteen-nmle
radi us as one project site.

12. "Related person" neans a related person pursuant to subparagraph
(c) of paragraph three of subsection (b) of section four hundred sixty-
five of the internal revenue code.

13. "Scientific research and devel opnent” nmeans conducting research
and experinental developnent in the physical. engineering, and life
sciences, including but not limted to agriculture, electronics, envi-
ronnental, biology. botany. biotechnol ogy, conputers, chem stry, food,
fisheries, forests, geology, health, mathematics, nedicine, oceanogra-
phy, pharmacy, physics, veterinary, and other allied subjects. For the
purposes of this article, scientific research and devel opnent does not
include nedical or veterinary laboratory testing facilities.

14. "Software developnent” neans the creation of coded conputer
instructions and includes new nedia as defined by the conm ssioner in
regul ati ons.

8 452, Eligibility criteria. 1. To be a participant in the capital
investnment jobs retention program a business entity shall

(a) operate in New York state predoninantly:

(i) as a financial services data center or a financial services back
of fice operation;

(ii) in manufacturing;

(iii) in software devel opnent and new nedi a;

(iv) in scientific research and devel opnent ;

(v) in agriculture;

(vi) in the creation or expansion of back office operations in the
state; or

(vii) in a distribution center.

(b) invest at least fifty mllion dollars in fixed assets for manufac-
turing operations or twenty mllion in fixed assets for significant
corporate administrative functions at the project site. Such investnent
shall be conpleted within the three consecutive cal endar years preceding
the taxable year in which such participant first clains the tax credit
set forth inthis article. In calculating such investnent, the partic-
i pant may not incl ude:

i aynents made for the acquisition of er sonal ropert t hr ough
operating | eases,

(ii) paynments made to related nenbers, including, but not linmted to
related entities, conponent nenbers., or persons to or fromwhomthere is
attribution of stock ownership,

(iii) elected consolidated taxpayers, or

(iv) persons treated as single taxpayers known as conbi ned taxpayers.

(c) agree to maintain operations at the project site for at |least the
greater of:

(i) the termof the tax credit plus three years, or

(ii) seven vears.

(d) denpnstrate to the comr ssioner that:

(i) it is economically sound and possesses the financial capability to
conplete the required capital investnent, and

(ii) the tax credit provided for in this article is a major factor in
its determ nation to begin, continue and conplete the capital investnent

proj ect.
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(e) provide the comm ssioner with a letter of support from the 1loca
community in which the project is |ocated.
2. \Wen determ ning whether an applicant is operating predoninantly in

one of the industries listed in subdivision one of this section, the
conm ssioner shall exam ne the nature of the business activity at the
location for the proposed project and will nmake eligibility determ -

nations based on such activity.
3. For the purposes of this article, in order to participate in the

capital investnent jobs retention program a business entity operating
in one of the strategic industries listed in subdivision one of this
section:

(a) shall enploy at least two hundred full-tine equivalent jobs at the
project site during the tinme for which the tax credit is granted. and

(b) shall continue to enploy at least two hundred full-tinme equival ent
enpl oyees for the duration of the agreenent entered into with the enpire
state developnent corporation; provided, however, that the business
entity shall not include full-tinme equivalent positions whose existence
are predicated upon the assistance offered by the tax credit.

4. An intrastate relocation project, a not-for-profit business entity,
a business entity whose primary function is the provision of services
including personal services, business services, or the provision of
utilities, a business entity engaged predomnantly in the retail or
entertainment industry, or a conpany engaged in the generation or
distribution of electricity, the distribution of natural gas, or the
production of steam associated with the generation of electricity are
not eligible to receive the tax credit described in this article.

5. A business entity nmust be in conpliance with all worker protection
and environnental laws and reqgulations. In addition, a business entity
nay not owe past due state taxes. In addition. a business entity nust
not owe local property taxes for any year prior to the year in which it
applies to participate in the capital investnent jobs retention program

453. lication and approval rocess. 1. A business enterprise
shall submit a conpleted application as prescribed by the conm ssioner
Such conpleted application shall be submtted to the conm ssioner within
one hundred eighty days of the enactnent of this article.

2. As part of such application, each business enterprise shall

(a) agree to allow the departnent of taxation and finance to share its
tax information with the departnent. However, any infornation shared as
aresult of this agreenent shall not be available for disclosure or
inspection under the state freedomof infornation |aw

(b) agree to allow the departnent of [|abor to share its tax and
enpl oyer information with the departnent. However, any informtion
shared as a result of this agreenent shall not be available for disclo-
sure or inspection under the state freedomof information | aw

(c) allow the departnent and its agents access to any and all books
and records the departnent nay require to nonitor conpliance.

(d) agree to be permanently disqualified for enpire zone tax benefits
at _any location or locations that qualify for capital investnent jobs
retention programbenefits if admtted into the capital investnent jobs
retenti on program

(e) provide the following information to the departnent upon request:

(i) a plan outlining the schedule for neeting the jobs retention
requirenents as set forth in subdivision three of section four hundred
fifty-two of this article. Such plan nmust include details on jobs titles

and expected sal ari es;
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(ii) the prior three years of federal and state inconme or franchise
tax returns, unenploynment insurance quarterly returns, real property tax
bills and audited financial statenents; and

(iii) the enployer identification or social security nunbers for al
rel ated persons to the applicant, including those of any nenbers of a
limted liability conpany or partners in a partnership

(f) provide a clear and detailed presentation of all related persons
to the applicant to assure the departnment that jobs are not being shift-
ed within the state.

(g) certify, under penalty of perjury, that it is in substantial
conpliance with all environnental, worker protection, and |local., state,
and federal tax | aws.

3. After review ng a business enterprise's conpleted application and
determining that the business enterprise will neet the conditions set
forth in subdivision three of section four hundred fifty-two of this
article, the departnent may admt the applicant into the program and
provide the applicant with a certificate of eligibility and a prelin -
nary schedule of benefits by yvear based on the applicant's projections
as set forth inits application. This prelimnary schedule of benefits
delineates the nmaxi num possible benefits an applicant may receive.

4. In order to becone a participant in the program an applicant shal
submit evidence that it satisfies the eligibility criteria specified in
section four hundred fifty-two of this article and subdivision two of
this section in such form as the commi ssioner may prescribe. After
review ng such evidence and finding it sufficient, the departnent shal
certify the applicant as a participant and issue to that participant a
certificate of tax credit for one taxable yvear. To receive a certificate
of tax credit for subsequent taxable years, the participant nust submt
to the departnent a perfornmance report denpnstrating that the partic-
ipant continues to satisfy the eligibility criteria specified in section
four hundred fifty-two of this article and subdivision tw of this
section.

5. A participant may claimtax benefits comrencing in the first taxa-
ble vear that the business enterprise receives a certificate of tax
credit or the first taxable year listed on its prelimnary schedul e of
benefits, whichever is later. A participant nmay claimsuch benefits for
the next nine consecutive taxable years, provided that the partici pant
denpnstrates to the departnent that it continues to satisfy the eliqi-
bility criteria specified in section four hundred fifty-two of this
article and subdivision two of this section in each of those taxable
years.

8 454. Capital investnent jobs retention programcredit. 1. A partic-
ipant in the capital investnent jobs retention programshall be eligible
to claima credit for the inpacted jobs. The ampbunt of such credit shall
be equal to seventy-five percent of the New York state incone taxes
withheld fromeligible full-tine enpl oyees.

2. The tax credit established in this section shall be refundable as
provided in the tax law. |If a participant fails to satisfy the eligibil-
ity criteria in any one vear, it will lose the ability to claim credit
for that vyear. The event of such failure shall not extend the origina
ten-vear eligibility period.

3. (a) The business enterprise shall be allowed to claimthe credit as
prescribed in section forty-three of the tax law, provided., however., a
business enterprise shall not be allowed to claimthe credit prior to
tax year two thousand nineteen.
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(b) Any individual that is a nenber or enployee of a participant may
claimthe pro rata share of the credit earned by such participant.

4. A participant may be eligible for benefits under this article as
well as article seventeen of this chapter, provided the participant can
only receive benefits pursuant to subdivision tw of section three
hundred fifty-five of this chapter for costs in excess of costs recov-
ered by insurance.

8 455. Powers and duties of the commissioner. 1. The comni ssioner
shall pronulgate regulations establishing an application process and
eligibility criteria, that will be applied consistent with the purposes
of this article, so as not to exceed the annual cap on tax credits set
forth in section three hundred fifty-nine of this chapter which,
notwi t hstanding any provisions to the contrary in the state admnistra-
tive procedure act, may be adopted on an energency basis. Such regu-
lations shall include, but not be limted to, criteria for determning
whet her a business entity is econonmically sound and possesses the finan-
cial capability to conplete the required capital investnent and whet her
the tax credit provided for in this articleis a nmajor factor in the
deternmnation of such business entity to begin., continue and conplete
the capital investnment project.

2. The commissioner shall., in consultation wth the departnent of
taxation and finance, develop a certificate of tax credit that shall be
i ssued by the conmissioner to participants. Participants may be required
by the conmmi ssioner of taxation and finance to include the certificate
of tax credit wth their tax return to receive any tax benefits under
this article.

3. The conmi ssioner shall solely determne the eligibility of any
applicant applying for entry into the programand shall renove any
participant fromthe programfor failing to neet any of the requirenents
set forth in subdivision two of section four hundred fifty-three of this
article, or for failing to neet the job retention requirenents set forth
in subdivision three of section four hundred fifty-two of this article,
or for failing to neet the requirenents of subdivision five of section
four hundred fifty-two of this article.

8 456. Maintenance of records. Each participant shall keep all rel e-
vant records for the duration of its program participation plus three
years.

8 457. Reporting. 1. (a) In order to receive a tax credit certificate
and to muintain eligibility for this tax credit program the taxpayer
must submt an annual report to the departnent of taxation and finance
by March first of the yvear followi ng any year for which the tax credit
is clained, the first report of which is due March first of the vyear
following the calendar year in which the investnent is conpleted and the
tax credit beqins.

(b) Such report shall contain the nunber of eligible full-tine equiv-
al ent enpl oyees and the ampount of inconme tax withheld fromthose enploy-

ees, and the anmpunts paid towards the conpletion of the capital invest-
ment. Once this is verified by the conm ssioner of taxation and finance
the comm ssioner will issue a tax credit certificate to the taxpayer

(c) The participant nust then subnit the tax credit certificate with
the applicable state tax return. If the tax credit is greater than the

state tax liability, the wunused portion may be carried forward up to
three vears.
(d) Failure to subnit a conplete and tinely annual report will result

in the assessnent of a five hundred dollar late fee for each ensuing
cal endar nonth the report remains inconplete or unfiled.
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(e) Once the active termof the tax credit ends, a post-term period,
length to be deternmined by the enpire state devel opnent corporation
wWill require annual reporting requirenents to certify that substantial
operations remain at the project site.

2. Each participant nmust submt a performance report annually, in such
form as the conmissioner may require, within thirty days of the end of
their taxable year.

3. The commi ssioner shall prepare on a quarterly basis a program

report for posting on the departnent's website. The first report will be
due June thirtieth, two thousand twenty, and every three nonths there-
after. Such report shall include, but not be limted to, the foll owi ng:

nunber of applicants; nunber of participants approved; nanmes of partic-
ipants; total anmpunt of benefits certified; benefits received per
participant; total nunber of retained jobs; and such other information
as the conm ssioner determ nes.

8 458. Cap on tax credit. 1. The total anmpunt of tax credits |listed on
certificates of tax credit issued by the conm ssioner for any taxable
vear may not exceed the foll ow ng anpunts:

(a) For 2019, eighteen nmillion dollars.

(b) For 2020, twenty-three nmillion dollars.

(c) For 2021, twenty-eight nillion dollars.

(d) For 2022, thirty-three nillion dollars.

2. For each individual project, the enpire state devel opnent corpo-
ration shall approve a schedule for the maxi mum anount of credits to be
issued in a calendar vyear.

8 459. Penalties. 1. If a participant fails to maintain the job levels
required in subdivision three of section four hundred fifty-two of this
article, or in any other way fails to conply with the terns, the enpire
state devel opnent corporation may termnate or reduce the benefits, or
may ask for a one hundred percent refund of assistance received.

2. |If the participant fails to conply with ternms during the post-term
reporting period, the enpire state devel opnent corporation may require a
refund of up to seventy-five percent of assistance received.

8§ 2. The tax law is amended by adding a new section 43 to read as
foll ows:

8 43. Capital investnent jobs retention programcredit. (a) Allowance
of credit. A taxpayer subject to tax under article nine-A twenty-two or
thirty-three of this chapter shall be allowed a credit against such tax,
pursuant to the provisions referenced in subdivision (e) of this
section. The anount of the credit, allowable for ten consecutive tax
years, is equal to the anmpunt determned pursuant to section four
hundred fifty-four of the econonic devel opnent | aw.

(b) Eligibility. To be eligible for the capital investnent jobs
retention credit, the taxpayer shall have been issued a certificate of
tax credit by the departnent of econom c devel opnent pursuant to subdi-
vision four of section four hundred fifty-three of the econom c devel op-
nent law, which certificate shall set forth the amunt of the credit
that nmay be clained for the taxable year. A taxpayer nay claimsuch
credit for up to ten consecutive taxable years commencing in the first
taxable vyear that the taxpayer receives a certificate of tax credit or
the first taxable year listed on its prelimnary schedule of benefits,
whi chever is later.

However, a taxpayer shall not be allowed to claimthe credit prior to
the tax year commencing on or after January first., two thousand ni neteen
and before January first, two thousand twenty. The taxpayer shall be
allowed to claimonly the anmbunt listed on the certificate of tax credit
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for that taxable year. Such certificate, if required by the conm ssion-
er, shall be attached to the taxpayer's return. No cost or expense paid
or incurred by the taxpayer which is included as part of the calculation
of this credit shall be the basis of any other tax credit.

(c) Information sharing. (1) Notw thstanding any provision of this
chapter, enployees and officers of the departnment of economc devel op-
nent and the departnent shall be allowed and are directed to share and
exchange:

(A) information derived fromtax returns or reports that is relevant
to a taxpayer's eligibility to participate in the capital investnent
jobs retention program

(B) information regarding the credit applied for, allowed or clained
pursuant to this section and taxpayers who are applying for the credit
or who are clainmng the credit; and

(C) information contained in or derived from credit claim forns
submtted to the departnment and applications for adnmi ssion into the
capital investment jobs retention program

Except as provided in paragraph two of this subdivision, all inforna-
tion exchanged between the departnent of econonic devel opnent and the
departnent shall not be subject to disclosure or inspection under the
state's freedomof information | aw

(2) Notwi thstanding any provision of this chapter, the conni ssioner or
the comm ssioner's designee is authorized to release the name of each
taxpayer clainmng the credit and the anmount of the credit earned by each
taxpayer. However, if the taxpayer clains a credit because the taxpayer
is a menber of alinmted liability conpany, a partner in a partnership
or a shareholder in a subchapter S corporation, only the nane of a
limted liability conpany, partnership or subchapter S corporation
participating in the capital investnent jobs retention program and the
anmpbunt of credit earned by that entity may be rel eased

(d) Credit recapture. |If a certificate of eligibility or a certificate
of tax credit issued by the departnent of econonic devel opnent under
article twenty-three of the econonmic developnent law is revoked by such
departnent, the anpunt of credit described in this section and cl ai ned
by the taxpayver prior to that revocation shall be added back to tax in
the taxable year in which any such revocation becones final

(e) Cross-references. For application of the credit provided for in
this section, see the follow ng provisions of this chapter:

(1) article 9-A: section 210-B. subdivision 52;

2) article 22: section 606, subsection (ccc

(3) article 33, section 1511, subdivision (dd).

8§ 3. Section 210-B of the tax law is anended by adding a new subdivi-
sion 52 to read as foll ows:

52. Capital investnent jobs retention programcredit. (a) Allowance of
credit. A taxpayer will be allowed a credit, to be conputed as provi ded
in section forty-three of this chapter., against the taxes inposed by
this article.

(b) Application of credit. The credit allowed under this subdivision
for any taxable year will not reduce the tax due for such year to less
than the mninum tax fixed by this article. However, if the anpbunt of
credit allowed under this subdivision for any taxable year reduces the
tax to such anmpunt, any anpunt of credit thus not deductible in such
taxable year will be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provi ded, however, the provisions of
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subsection (c) of section one thousand eighty-eight of this chapter

notwi thstanding, no interest will be paid thereon

8 4. Section 606 of the tax law is anended by adding a new subsection
(ccc) to read as foll ows:

(ccc) Capital investnent jobs programretention credit. (1) Allowance
of credit. A taxpayer shall be allowed a credit, to be conputed as

provided in section forty-three of this chapter, against the tax inposed
by this article.

(2) Application of credit. If the anount of the credit allowed under
this subsection for any taxable year exceeds the taxpayer's tax for such
year, the excess will be treated as an overpaynent of tax to be credited
or refunded in accordance wth the provisions of section six hundred
eighty-six of this article, provided., however, that no interest will be
pai d thereon.

8§ 5. Subparagraph (B) of paragraph 1 of subsection (i) of section 606

of the tax law is anended by adding a new clause (xliii) to read as

foll ows:

(xliii) Capital investnent Amount of credit under subdivision

jobs retention programcredit fifty-two of section tw hundred
ten-B

§ 6. Section 1511 of the tax law is anmended by addi ng a new subdi vi -
sion (dd) to read as foll ows:

(dd) Capital investnent jobs retention programecredit. (1) Allowance
of credit. A taxpayer shall be allowed a credit, to be conputed as
provided in section forty-three of this chapter, against the taxes
i nposed by this article.

(2) Application of credit. The credit allowed under this subdivision
for any taxable vear will not reduce the tax due for such vear to less
than the mninum tax fixed by this article. However, if the ampunt of
credit allowed under this subdivision for any taxable year reduces the
tax to such amount, any amount of credit thus not deductible in such
taxable year will be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provided, however, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest will be paid thereon

§ 7. This act shall take effect inmediately; provided however that
sections two, three, four, five and six of this act shall apply to taxa-
bl e years begi nning on and after January 1, 2019.




