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STATE OF NEW YORK

168

2017- 2018 Regul ar Sessi ons

| N SENATE

(Prefil ed)
January 4, 2017

Introduced by Sen. RIVERA -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Health

AN ACT to anend the public health law, in relation to the provision of
i nfornmed consent, by patients or their representatives, to nedical and
surgi cal procedures; and to repeal certain provisions of such |aw
relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The public health law is anmended by adding a new article 17
to read as foll ows:
ARTICLE 17
| NFORMED CONSENT

Section 1700. Definitions.
1701. Notice of right to inforned consent.
1702. Duty to obtain infornmed consent.
1703. Procedures and surgery requiring informed consent.
1704. Surgery; infornmed consent not required.
1705. Capacity to provide inforned consent.
1706. Scope of inforned consent.
1707. Patient involvenent in their care.

8§ 1700. Definitions. As used in this article:

1. "Energency" neans a circunstance in which a patient's condition is
such that a failure to provide hospitalization, nedical treatnent and/or
surgery to a patient would result in undue suffering. death or substan-
tial inpairnment of physical or nental function.

2. "Infornmed consent” neans the legally effective knowi ng consent of a
patient or his or her legally authorized representative, so situated as
to be able to exercise free power of choice without undue inducenent or
any elenent of force, fraud, deceit, duress or other formof constraint

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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or coercion. Wth regard to consent to a nedical procedure or surgery,
the elenents of information necessary for consent include:

(a) a fair and understandable explanation to the patient or his or her
legally authorized representative of the procedures to be followed and
their purposes, including identification of any procedures which are

experinmental ;
(b) a description of any attendant pain. disconfort and material risks

possi ble and those that are reasonably expect ed;

(c) a description of any benefits reasonably to be expected;

(d) a disclosure of any appropriate alternative procedures that may be
advant ageous to the patient;

(e) a disclosure of the risks, benefits, pain and disconfort of
election to refuse any procedure;

(f) an offer to answer any inquiries by the patient or his or her
legally authorized representative concerning any and all information
provided pursuant to this subdivision;

(g) a conprehensive inquiry by the health care provider to ensure that
the patient or his or her legally authorized representative has suffi-
cient understanding of the information provided pursuant to this subdi-
vision so as to understand the nedical procedures and/or surgery that
the patient will undergo; and

(h) an instruction that the patient or his or her legally authorized
representative is free to withdraw his or her consent and di scontinue a
nedi cal procedure or surgery at any tine.

3. "lInvasive procedure" neans a nedical procedure involving a skin
incision or puncture, or insertion of an instrunent or foreign nmaterial
into the body.

4. "Material risk™ neans a risk that a health care provider knows
woul d be regarded as significant by a reasonable person in the patient's
position when deciding to accept or refuse the recomended nedical

procedure or surgery.

5. "Surgery" neans a nedical procedure performed to structurally alter
the human body by the incision or destruction of human tissue; or for

di agnostic or therapeutic treatnent of conditions or disease processes
by any instrunments causing localized alteration or transposition of live
human ti ssue.

6. "Unexpected conplication" neans an energency in which care is innme-
diately necessary and presents an immnently life threatening risk to
the patient or to prevent a substantial inpairnent of physical or nental
function, which care exceeds that which was agreed to in an inforned
consent.

8 1701. Notice of right to inforned consent. Every health care provid-
er and health care facility which perforns nedical procedures or
surgery, shall, at the site on which such procedures or surgery is
performed, conspicuously post the follow ng notice

"Every patient has the right to be infornmed of any surgical or nedical
procedure to be perfornmed upon them and shall have the right to consent
to or refuse such procedure. To assure inforned decision making and
consent, patients or their legally authorized representatives nust have
information on the patient's nedical status, diagnhosis and prognosis.
Infornmed consent is required to be docunented prior to proceeding wth
any nedical or surgical procedure.”

8 1702. Duty to obtain inforned consent. It shall be the duty of the
health care provider who orders or perforns any nedical procedure or
surgery to obtain, in witing., the inforned consent of the patient or
his or her legally authorized representative. The obtaining of such
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consent shall include the provision and discussion of all information
necessary for such consent, and the docunentation in the patient's
nedi cal record that all requirenents for inforned consent have been

conplied with. No nedical procedure or surgery shall be perforned with-
out inforned consent, and the health care provider who ordered such
procedure or surgery shall be solely responsible for ensuring inforned
consent is obtained

8 1703. Procedures and surgery requiring infornmed consent. The follow
ing nedical procedures shall require the obtaining of infornmed consent
prior to the performance thereof:

1. all surgery, except sinple laceration repairs and dermatol ogi ca
procedures perforned on an outpatient basis;

2. experinental procedures or treatnents;

3. administration of blood or blood products;

4. electroconvul sive therapy:;

5. administration of neuroleptic nedication for treatnent of a nental
illness or a devel opnental disability;

6. any nedical treatnment necessary to preserve the life or health of a
person conmitted to a facility pursuant to the nental hygi ene | aw

7. radiation therapy;

8. invasive nedical inmaging;

9. procedures involving noderate to deep sedation where there is a
risk of the loss of protective reflexes;

10. invasive procedures;

11. circuntision; and

12. sterilization.

8 1704. Surgery; inforned consent not required. 1. In the event that
an _energency nmkes it inpossible or inpractical to obtain inforned
consent without jeopardizing the life or health of a patient. nedica
treatnent may be provided to preserve the life or health of such patient
wi thout infornmed consent. In each such instance, the health care provid-
er providing such treatnent shall docunent, in the patient's nedical
record, the facts which establish that such situation was an energency.
Such treatnent may continue until the patient or his or her legally
aut hori zed representative is able to provide informed consent. The
provisions of this subdivision shall not apply to any patient who has
previously nade known in a docunent filed with his or her health care
provider that he or she does not wish to receive such enmergency treat-
nent under the circunstances which exist.

2. In the event a nedical conplication arises in the course of a
nedical procedure or surgery, a health care provider may provide such
treatnent as is necessary to preserve the patient's life without
infornmed consent.

3. The provisions of this article shall not apply to any nedica
procedure or surgery ordered by a court of conpetent jurisdiction. A
copy of such court order shall be included in the patient's nedical
record.

8 1705. Capacity to provide infornmed consent. Absent a court finding
or legal docunentation providing to the contrary, every person who is
eighteen years of age or older shall be deened to be conpetent to
provide informed consent. Absent the designation of a legally authorized
representative, only such person nmay grant infornmed consent. Except as
otherwi se provided in statutory or case | aw, unenanci pated persons under
the age of eighteen years shall not be authorized to grant inforned
consent, and such consent may only be provided by the mnor's parent or

| egal uar di an.
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8 1706. Scope of inforned consent. 1. The follow ng shall be addressed
prior to the provision of inforned consent to a nedical procedure or
surgery:

(a) a description of the proposed nedical procedure or surgery,
including any anesthesia proposed to be admini stered;

(b) the indications for the proposed nedical procedure or surgery;

(c) material risks and benefits to the patient from the proposed
procedure or surgery;

(d) treatnment alternatives, and the risks and benefits thereof;

(e) consequences for declining the proposed or alternative treatnents;

(f) designate the health care providers who will be engaged in the
provision of the nedical procedure or surgery to the patient., and the
qualifications of such health care providers; and

(g) an anple opportunity for the patient or his or her legally author-

ized representative to ask questions and have such questions clearly and

fully answered relating to the proposed treatnent of the patient.
2. Each infornmed consent shall be confined to those nedical procedures

and surgeries that were discussed by the health care provider and the
patient or his or her legally authorized representative. Every inforned
consent shall state the subjects discussed and the procedures and
surgeries that were agreed to. An inforned consent may be rescinded at
any tine prior to the performance of the nedical procedure or surgery.

3. Every executed infornmed consent shall be included in the nedical
record of the patient to whomit relates and shall include:

(a) the nane of the facility at which the nedical procedure or surgery
is to be perforned;

(b) the designation of the nedical procedure or surgery to be
performed and for which consent is given

(c) the nanmes of the health care providers perfornng the nedica

procedure or surgery;
(d) a statenent that the provisions of subdivision one of this section

have been conplied with;

(e) the signature of the patient or his or her legally authorized
representative

(f) the date and tinme the consent was execut ed;

(g) the nane of the health care provider who discussed treatnent with
the patient or his or her legally authorized representative;

(h) the signature of a person who w tnessed the execution of such
consent, and the date and tine thereof;

(i) the nane of the patient; and

(j) statenents of whether nedical students will be view ng the proce-
dure or surgery, whether such procedure or surgery will be recorded, and
as to the renoval, testing and disposition of tissue.

8 1707. Patient involvenent in their care. Every patient and their
legally authorized representative shall have the right to be infornmed of
and involved in the decision naking process relating to such patient's
nedi cal care. To the extent practicable, all information provided pursu-
ant to this section shall be provided in clear and easily understandabl e
terns. Where nedically significant alternatives for care and treatnent
exist, the patient shall be so inforned.

8§ 2. Subdivision 4 of section 2404 of the public health lawis
REPEALED.

§ 3. Subdivision 3 of section 2404-a of the public health law is
REPEALED.

8§ 4. Section 2442 of the public health | aw is REPEALED

§ 5. Section 2499 of the public health | aw is REPEALED
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8§ 6. Subdivision 4 of section 2783 of the public health lawis
REPEALED.

§ 7. Section 2805-d of the public health | aw i s REPEALED

8 8. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a law, provided, however,
that effective imediately, the addition, amendnent and/or repeal of any
rule or regulation necessary for the inplenentation of this act on its
effective date are authorized and directed to be nmade and conpleted on
or before such effective date.



