O©CoOoO~NOUA~,WNPE

STATE OF NEW YORK

165

2017- 2018 Regul ar Sessi ons

| N SENATE

(Prefil ed)
January 4, 2017

Introduced by Sen. RIVERA -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Local Governnent

AN ACT to anend the general nunicipal law and the state finance law, in
relation to ensuring conpliance with the conpetitive bidding | aw

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "nmuni ci pal conpetitive bidding enforcenent act".

§ 2. The general municipal |awis amended by addi ng a new section
103-h to read as foll ows:

8 103-h. Enforcenent of conpetitive bidding law. 1. Definitions. (a)
"Procurenent action" neans any transaction which is clained to consti -
tute a contract for public work involving an expenditure of nore than
twenty thousand dollars or a purchase contract involving the expenditure
of nore than ten thousand dollars which should be awarded to the | owest
responsi ble bidder, as provided by section one hundred three of this
article.

(b) "Good faith bidder" nmeans any person who has subnitted a bid in
response to an advertisenent for sealed bids, or who could subnmit a good
faith bid on a procurenent action.

2. Conptroller's opinions. Upon a conplaint filed by a taxpayer of the
political subdivision or by a good faith bidder, the state conptroller
shall issue an opinion on whether a proposed procurenent action by a
political subdivision conplies with the conpetitive bidding requirenents
of section one hundred three of this article. The conplaint shall speci-
fy the procurenent action that is clainmed to violate section one hundred
three of this article. The taxpayer or good faith bidder shall serve a
copy of the conplaint on the political subdivision prior to serving the
conplaint on the conptroller. Upon the filing of a prinma facie valid
conplaint with the conptroller, the conptroller shall notify the poli-
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tical subdivision. Upon receipt of such notice fromthe conptroller, the
political subdivision may not proceed with the conplaint of procurenent
action for a period of thirty days. In rendering his or her opinion, the
conptroller may consult with the office of general services as to the
reasonabl eness and validity of any bid specifications. The conptroller
shall issue a witten opinion pursuant to this subdivision within thirty
days of such notice to the political subdivision and shall pronptly
serve copies of the opinion on the political subdivision and on the
conpl ai ning party.

3. Attorney general. If the conptroller's opinionis that the procure-
nent action would violate section one hundred three of this article, the
conptroller shall transmt a copy of the opinion to the attorney gener-
al. Notwi thstanding any other provision of law, the attorney general 1is
authorized to bring a special proceeding in the suprenme court to have a
procurenent action enjoined or declared null and void on the ground that
it is in violation of section one hundred three of this article.

4. Damages to good faith bidder. A good faith bidder may bring an
action in the suprene court to recover danages and attorney's fees from
a political subdivision, which engages in a violation of section one
hundred three of this article. The court shall award damages and attor-
ney's fees if the court finds that the good faith bidder would have been
the |l owest responsible bidder, but for the political subdivision's
violation of section one hundred three of this article. The court is
authorized in any such action to declare an illegally awarded contract
to be null and void.

(a) If the conptroller has issued an opinion that the procurenent
action would be in violation of section one hundred three of this arti-
cle and the political subdivision has thereafter proceeded with the
procurenent action., the neasure of damages shall be three tines the good
faith bidder's lost profits.

(b) If the conptroller has not issued an opinion that the procurenent
action would be in violation of section one hundred three of this arti-
cle, the neasure of danmges shall be the lesser of (i) the good faith
bidder's lost profits and (ii) the difference between the price of the
nullified contract and any anpunt that the court awards to the person
who perforned on the nullified contract.

5. Cdvil penalty. Any person who shall wilfully and intentionally
violate the conpetitive bidding requirenents of section one hundred
three of this article shall be personally liable for a civil penalty of
not nore than one thousand dollars. In a proceeding brought pursuant to
this section, the conptroller's opinions and audits may be adnmitted into
evidence on the issue of the respondent's state of mind, provided that
(a) the opinion or audit was issued prior to the alleged violation, (b)
the opinion or audit was issued no nobre than ten yvears prior to the
alleged violation, and (c) the opinion or audit concerned the sane Kkind
of itemor sanme kind of practice as the alleged violation.

6. Conmplaint fee. Wenever the conptroller accepts a conplaint for

filing pursuant to this section, the conptroller shall require and
collect a fee of one hundred dollars, which shall be paid into the state
treasury and which shall, so far as is necessary, be appropriated annu-

ally by the legislature to the conptroller to be used in inplenenting
this article.

§ 3. Section 103 of the general nunicipal law is amended by adding a
new subdi vision 14 to read as foll ows:

14. Except as otherw se expressly authorized by this article, a poli-
tical subdivision shall not require that bids conformto unduly restric-
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tive specifications. Al specifications shall be drafted so as to
pronote overall econony for the purposes intended and to encourage
conpetition in satisfying the needs of the political subdivision. A
brand nane may be used as a specification only if the specification
clearly states that the brand nane or equivalent is acceptable. \Were a
brand nanme or equivalent specification is used in a bid solicitation

the solicitation shall contain explanatory |anguage that the use of a
brand nane is for the purpose of describing the standard of quality,
performance and characteristics desired and is not intended to limt or
restrict conpetition. In any opinion, proceeding or action brought
pursuant to section one hundred three-h of this article, a bid specifi-
cation devel oped and provided by the office of general services shall be
deened valid.

8 4. Subdivision 2 of section 103 of the general nunicipal |aw, as
amended by section 1 of chapter 367 of the |laws of 2014, is anended to
read as foll ows:

2. Advertisenent for bids and offers shall be published in the offi-
cial newspaper or newspapers, if any, or otherwise in a newspaper or
newspapers designated for such purpose and may be published in the
procurenment opportunities newsletter pursuant to article four-C of the
econom ¢ devel opnent |aw. Such advertisenment shall contain a statenent

of the time when and place where all bids received pursuant to such
notice wll be publicly opened and read and where the identity of al
offerers will be publicly disclosed, and the designation of the receiv-

ing device if the political subdivision or district has authorized the
recei pt of bids and offers in an electronic format. Such board or agency
may by resol ution designate any officer or enployee to open the bids and
offers at the tinme and place specified in the notice. Such designee
shall make a record of such bids and offers in such formand detail as
the board or agency shall prescribe and present the same at the next
regular or special nmeeting of such board or agency. Al bids received
shall be publicly opened and read at the tinme and place so specified and
the identity of all offerers shall be publicly disclosed at the tine and
pl ace so specified. Al bids received and opened shall be public records
and shall be available for public inspection and copying. At least five
days shall elapse between the first publication of such advertisenent
and the date so specified for the opening and reading of bids and
of fers.

8§ 5. Subdivision 2 of section 103 of the general nunicipal |aw, as
anmended by section 2 of chapter 367 of the |aws of 2014, is anended to
read as foll ows:

2. Advertisenent for bids and offers shall be published in the offi-
cial newspaper or newspapers, if any, or otherwise in a newspaper or
newspapers designated for such purpose and may be published in the
procurenment opportunities newsletter pursuant to article four-C of the
econom ¢ devel opnent |aw. Such advertisenment shall contain a statenent
of the tinme when and place where all bids received pursuant to such
notice wll be publicly opened and read and where the identity of al
offerers will be publicly disclosed. Such board or agency may by resol-
ution designate any officer or enployee to open the bids and offers at
the time and place specified in the notice. Such designee shall nmake a
record of such bids and offers in such formand detail as the board or
agency shall prescribe and present the sanme at the next regular or
special neeting of such board or agency. Al bids received shall be
publicly opened and read at the tine and place so specified and the
identity of all offerers shall be publicly disclosed at the time and
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pl ace so specified. Al bids received and opened shall be public records
and shall be available for public inspection and copying. At least five
days shall elapse between the first publication of such adverti senent
and the date so specified for the opening and reading of bids and
of fers.

8 6. Subparagraph 1 of paragraph (b) of subdivision 4 of section 35 of
t he general municipal |aw, as anended by chapter 692 of the laws of
1989, is amended to read as foll ows:

(1) Not later than ninety days after presentation to the governing
board of a report of exami nation perforned by the office of the state
comptroller, or receipt by the governing board of any report of an
external audit perfornmed by an independent public accountant or any
managenent |etter in conjunction with such an audit, the governing board
may, in its discretion, provide to the conptroller, and file in the
office of the clerk, or with the secretary if there is no clerk, of the
muni ci pal corporation, industrial devel opnment agency, district, agency
or activity, a witten response to the findings and recommendations, if
any, in the report or letter. Provided, however, that if such report or
letter contains a finding that the conpetitive bidding requirenents of
section one hundred three of this chapter were violated, the governing
board nust file a witten response. In the case of rmunicipal corpo-
rations, industrial developnent agency, districts, agencies or activ-
ities subject to exam nation by the commi ssioner of education, any writ-
ten response shall also be provided to such conm ssi oner

8 7. The state finance |aw is amended by adding a new section 164-a to
read as foll ows:

8§ 164-a. Providing bid specifications to political subdivisions. The
conmi ssioner of general services shall provide to any political subdivi-
sion, at no charge, any specification that the connm ssioner has devel -
oped for itens to be let for bids in purchase contracts. The conm ssion-
er may devel op additional specifications at the request of any political
subdi vi sion _and nmay provide such specifications to the political subdi-
vision and nmay charge the political subdivision for the cost of devel op-
ing such specifications.

8 8. If any clause, sentence, paragraph, section or part of this act
shal |l be adjudged by any court of conpetent jurisdiction to be invalid,
such judgment shall not affect, inmpair or invalidate the remainder ther-
eof, but shall be confined in its operation to the clause, sentence,
par agr aph, section or part thereof directly involved in the controversy
in which such judgnent shall have been rendered

8 9. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provided, however, the
anmendnments to subdivision 2 of section 103 of the general municipal [|aw
made by section four of this act shall not affect the expiration and
reversion of such subdivision pursuant to subdivision (a) of section 41
of part X of chapter 62 of the |aws of 2003, as amended, when upon such
date the provisions of section five of this act shall take effect.




