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STATE OF NEW YORK

1488

2017- 2018 Regul ar Sessi ons

| N SENATE

January 9, 2017

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the crimnal procedure law, in relation to grand jury
rul es of evidence

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subdivision 1 of section 20.60 of the crimnal procedure
law i s anended to read as foll ows:

1. An oral or witten statenment nmade by a person in one jurisdiction
to a person in another jurisdiction by neans of tel econmunication, nail
or any other nethod of communication is deened to be nade in each such
jurisdiction. For purposes of this subdivision, such statenent shal
include testinony given pursuant to subdivision four-a of section 190.30
of this chapter.

8 2. Subdivision 1 of section 50.10 of the criminal procedure lawis
anended to read as foll ows:

1. "lImmunity." A person who has been a witness in a |egal proceed-
ing. and [w ; o u , : e

peralty—orFforfeiture], neither the evidence given by such wtness nor
any evidence derived directly or indirectly therefrom may be used
against the witness in the sanme or any other crimnal proceeding,
possesses "immunity". A person who possesses such immnity may never -
t hel ess be convicted of perjury as a result of having given false testi-
mony in such | egal proceeding, and may be convicted of or adjudged in
contenpt as a result of having contunaciously refused to give evidence
therein, and the evidence given by the person at the proceeding at which
the person possessed inmmunity may be used against such person in any
such prosecution for perjury or judgnent for contenpt.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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8§ 3. Section 60.22 of the crimnal procedure |aw is anmended by adding
a new subdivision 4 to read as foll ows:

4. For purposes of this section, "corroborative evidence" includes
evi dence fromone or nore other acconplices.

8 4. Paragraph (b) of subdivision 1 of section 170.30 of the crimnal
procedure law is amended and a new subdivision 5 is added to read as
fol |l ows:

(b) [Fhe—defendant—has—eceived—-rnRi-y—om—prosesuton—ier—ihe
otense—charged—purseant—to-seections 50200+ 100-48] Allegations in

the information, sinplified information, prosecutor's information or
nm sdeneanor conplaint are based on evidence protected by inmunity as
defined in subdivision one of section 50.10 of this chapter; or

5. Were the defendant establishes in his or her nption that immunity
has been conferred on himor her, the people nust then establish, by a
preponderance of the evidence, that such evidence was not derived
directly or indirectly, fromthe evidence as to which such immunity was
conferred. A notion seeking relief on this ground shall not be enter-
tained before a notion nade pursuant to subdivision eight of section
710.20 of this chapter, seeking suppression of potential evidence as to
the use of which the defendant possesses inmmunity, has been resol ved.
Upon grant of such a notion., the court nust disnmss the instrunent;
otherwi se, the court nust deny the nption to dismss.

8§ 5. Paragraph (g) of subdivision 3 and paragraph (a) of subdivision 8
of section 190.30 of the crimnal procedure |aw, paragraph (g) of subdi-
vision 3 as added by chapter 690 of the laws of 2005 and paragraph (a)
of subdivision 8 as added by chapter 279 of the laws of 2008, are
anended, subdivision 3 is amended by adding a new paragraph (h) and a
new subdi vision 4-a is added to read as fol |l ows:

(g) that person's ownership of, or possessory right in, a credit card
account nunber or debit card account nunber, and the defendant's | ack of
superior or equal right to use or possession thereof[-] .

(h) that a person's ownership of, or possessory right in, persona
identifying information, as defined in subdivision one of section 190.77
of the penal law, or a personal identification nunber, as defined in
paragraph b of subdivision two of section 190.77 of the penal |aw as any
nunber or code which may be used alone or in conjunction with any other
information to assune the identity of another person or access financial
resources or credit of another person, and the defendant's | ack of supe-
rior or equal right to use or possession thereof.

4-a. Whenever the district attorney has reason to believe that a
witness, other than a witness who waives immunity pursuant to section
190.40 of this article, including a defendant testifying on his or her
own behalf pursuant to subdivision five of section 190.50 of this arti-
cle, is located either out-of-state or nbre than one hundred mles from
the grand jury proceeding, the person nay provide live testinony by
closed circuit video or videoconferencing in the sane manner as if the
witness had testified in person. The audiovi sual technol ogy used pursu-
ant to this section shall seek to ensure that the communication be
reasonably secure from interception or eavesdropping by anyone other
than the persons communicating, and nust ensure that the witness may be
clearly heard, seen and exam ned.

(a) The testinony of the witness shall be:

(i) taken by a certified videographer who is in the physical presence
of the witness. The certified videographer shall sign a witten declara-
tion which states that the witness does not possess any notes or other
materials to assist in the witness's testinony;
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(ii) recorded and preserved through the use of audiovisual recording
technol ogy; and

(iii) transcribed by a certified court reporter.

(b) Before giving testinobny, the witness shall be sworn and sign a
witten declaration, which acknowl edges that the witness is alone in the
roomwhere the testinony is being taken, that., to his or her know edge.
no one other than the certified videographer is hearing his or her
testinony, that the witness understands that he or she is subject to the
jurisdiction of the courts of this state and nay be subject to crimnal
prosecution for the conmission of any crine in connection with his or
her testinmony., including, without linmtation, perjury and contenpt, and
that the witness consents to such jurisdiction.

(c) The original recorded testinony of the witness nust be delivered
to the certified court reporter.

- All business records as defined in subdivision (a) of rule
4518 of the civil practice law and rules and sections three hundred two
and three hundred six of the state technology |law nmay be received in
such grand jury proceedings as evidence of the facts stated therein

8 6. Section 210.35 of the crimnal procedure |aw is anmended by addi ng
a new subdivision 4-a to read as foll ows:

4-a. Evidence protected by use immunity was used to obtain the indict-
nent. A notion seeking relief on this ground shall not be entertained
before a notion nmade pursuant to subdivision eight of section 710.20 of
this chapter, seeking suppression of potential evidence as to the use of
whi ch the def endant possesses inmunity, has been resolved. Upon the
granting of such a notion, the court must dismiss the indictnent; other-
wise, the court nust deny the notion to dismiss; or

§ 7. The openi ng paragraph and subdivisions 6 and 7 of section 710.20
of the crimnal procedure |aw, the opening paragraph and subdivision 6
as anended by chapter 8 of the laws of 1976 and subdivision 6 as renum
bered by chapter 481 of the | aws of 1983, subdivision 7 as added by
chapter 744 of the laws of 1988, are anended and a new subdivision 8 is
added to read as foll ows:

Upon notion of a defendant who (a) is aggrieved by unlawful or inprop-
er acquisition of evidence and has reasonabl e cause to believe that such
may be offered against himor her in a crinmnal action, or (b) «clains
that inproper identification testinony may be offered agai nst himor her
inacrimnal action, or (c) clains that evidence as to the use of which
he or she possesses inmmnity, as defined in subdivision one of section
50. 10 of this chapter, may be offered against himor her in a crimnal
action a court nmay, under circunstances prescribed in this article,
order that such evidence be suppressed or excluded upon the ground that
it:

6. Consists of potential testinony regarding an observation of the
defendant either at the time or place of the comm ssion of the offense
or upon some ot her occasion relevant to the case, which potential testi-
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mony would not be adm ssible upon the prospective trial of such charge
owing to an inproperly made previous identification of the defendant by
the prospective witness[-];. or

7. Consists of information obtained by neans of a pen register or trap
and trace device installed or used in violation of the provisions of
article seven hundred five of this chapter[-]; or

8. Consists of potential evidence as to the use of which the defendant
possesses inmmunity. \Were the defendant establishes that inmunity has
been conferred on him or her, the people nust then establish, by a
preponderance of the evidence, that such evidence was not derived
directly or indirectly, from the evidence as to which immunity was
conferred.

8§ 8. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw.




