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2017- 2018 Regul ar Sessi ons

| N SENATE

January 6, 2017

Introduced by Sen. CARLUCCI -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anmend the civil practice law and rules, in relation to creat-
ing a civil course of action to recover the value of any benefit
received fromany public retirement systemor retirement plan by an
el ected official who has been convicted of certain felonies

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1310 of the civil practice law and rules is anended
by addi ng a new subdi vision 2-a to read as foll ows:

2-a. "Proceeds of a violation of the public trust" neans an anpunt
equi valent to the nonetary value of any benefit received fromany public
retirement system or retirement plan by an elected official who has
conmitted a felony crine as defined in subdivision five-a of this
section.

8§ 2. Section 1310 of the civil practice law and rules is anended by
addi ng a new subdi vision 5-a to read as foll ows:

5-a. "Post-conviction forfeiture crine involving an elected official"
means:

(a) any felony for conmmtting, aiding or abetting a larceny of public
funds fromthe state or a municipality;

(b) any felony committed in direct connection wth service as an
elected official; or

(c) any felony comitted by such person who, with the intent to
defraud, realizes or obtains, or attenpts to realize or obtain, a
profit, gain or advantage for hinself or herself or for sone other
person, through the use or attenpted use of the power, rights, privi-
leges or duties of his or her position as an elected official.

§ 3. The opening paragraph of subdivision 1 of section 1311 of the
civil practice |aw and rules, as anended by chapter 655 of the |aws of
1990, is anended to read as foll ows:

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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A civil action may be commenced by the appropriate claimng authority
against a crinminal defendant to recover the property which constitutes
the proceeds of a crine, the substituted proceeds of a crinme, an instru-
mentality of a crime or the real property instrunentality of a crine or
to recover a noney judgnment in an anobunt equivalent in value to the
property which constitutes the proceeds of a crine, the substituted
proceeds of a crime, an instrumentality of a crime, or the real property
instrunentality of a crime. A _civil action nmay be commenced by the
appropriate claimng authority against an elected official to recover a
noney judgnent which constitutes the proceeds of a violation of the
public trust. A civil action may be conmenced against a non-crimnal
defendant to recover the property which constitutes the proceeds of a
crinme, the substituted proceeds of a crine, an instrunentality of a
crime, or the real property instrunentality of a crinme provided, howev-
er, that a judgnent of forfeiture predicated upon clause (A) of subpara-
graph (iv) of paragraph (b) of subdivision three hereof shall be limted
to the ampunt of the proceeds of the crine. Any action under this arti-
cle nmust be commenced within five years of the conmm ssion of the crine
and shall be civil, renedial, and in personamin nature and shall not be
deened to be a penalty or crimnal forfeiture for any purpose. Except as
ot herwi se specially provided by statute, the proceedings under this
article shall be governed by this chapter. An action under this article
is not a crimnal proceeding and nay not be deened to be a previous
prosecution under article forty of the crimnal procedure |aw. An action
under this article against an elected official who is not subject to the
provisions of article three-B of the retirenent and social security |aw
shall not in any way be deened to inpede or inpair any rights or privi-
leges afforded to such elected official as a nenber of any public
retirenent systemor retirenent plan.

8§ 4. Subdivision 1 of section 1311 of the civil practice law and rul es
i s anended by addi ng a new paragraph (a-1) to read as foll ows:

(a-1) Actions relating to post-conviction forfeiture crines involving
elected officials. An action relating to a post-conviction forfeiture
crime involving an elected official nmust be grounded upon a conviction
of a felony defined in subdivision five-a of section one thousand three
hundred ten of this article, or upon crinmnal activity arising from a
comon _schene or plan of which such a conviction is a part, or upon a
count of an indictment or information alleging a felony which was
dismssed at the tinme of a plea of guilty to a felony in satisfaction of
such count. A court nmay not grant forfeiture until such conviction has
occurred. However, an action may be commenced, and a court may grant a
provi sional renmedy provided under this article, prior to such conviction
havi ng occurred. An action under this paragraph nmust be disnissed at any
time after sixty days of the comencenent of the action unless the
convi ction upon which the action is grounded has occurred, or an indict-
nent or information upon which the asserted conviction is to be based is

pending in a superior court. An action under this paragraph shall be
stayed during the pendency of a crimnal action which is related to it;
provi ded, however, that such stay shall not prevent the granting or

conti nuance of any provisional renedy provided under this article or any
ot her provisions of |aw
8 5. This act shall take effect immediately.




