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STATE OF NEW YORK

1077

2017- 2018 Regul ar Sessi ons

| N SENATE

January 6, 2017

Introduced by Sen. CARLUCCI -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Codes

AN ACT to anend the criminal procedure law, in relation to providing an
exception to the hearsay rule to allowtestimony frompersons with
devel oprmental disabilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The crinminal procedure |law is anended by adding a new
section 60.77 to read as foll ows:

8 60.77 Statenents of persons with developnental disabilities; hearsay
exception.

1. An out-of-court statenent mmade by a person with a devel opnent al
disability, as defined in subdivision twenty-two of section 1.03 of the
nental hygiene law, not otherw se adnissible by a statute or court rule
that provides an exception to the objection of hearsay is admissible in
any crimnal or delinguency proceeding in which the person is alleged to
have been a victimif the conditions of subdivision five of this section
are satisfied.

2. (a) An out-of-court statenent nmade by a person with a devel opnenta
disability, as defined in subdivision twenty-two of section 1.03 of the
nental hygiene law, that describes all or part of an offense described
in paragraph (b) of this subdivision perforned with, by, on, or in the
presence of the declarant, and that is not otherwise admissible by a
statute or court rule that provides an exception to the objection of
hearsay. is adnmissible in any crinminal, delinquency., or civil proceeding
if the conditions of subdivision five of this section are satisfied.

(b) The exception described in paragraph (a) of this subdivision
applies to an out-of-court statenent nade by a person with a devel op-
nental disability, which statenent describes all or part of any of the
followi ng offenses:
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(i) any offense described in article one hundred thirty of the penal
| aw,

(ii) labor trafficking as described in section 135.35 of the penal
| aw

(iii) an offense involving incest as described in section 255.25,
255.26 or 255.27 of the penal |aw

(iv) sex trafficking as described in section 230.34 of the penal |aw

(v) any offense described in article two hundred thirty-five of the

penal | aw,
(vi) crimnal attenpt to commit any of the acts specified in this

par agr aph.

3. An out-of-court statenent by a person with a devel opnental disabil -
ity, as defined in subdivision twenty-two of section 1.03 of the nental
hygi ene |l aw, that describes any act of child abuse, child neglect or
child maltreatnent to which the declarant was subjected or which the
declarant witnessed, and that is not otherwi se adnissible by a statute
or court rule that provides an exception to the objection of hearsay, is
adni ssible in evidence in any crimnal, delinguency, or civil proceeding
in which a childis alleged to be a victimof child abuse, neglect or
naltreatnent, if the conditions of subdivision five of this section are
satisfied.

4. An out-of-court statenment nmde by a person with a devel opnent al
disability, as defined in subdivision twenty-two of section 1.03 of the
nental hygiene law,_ that describes all or part of an offense contained
in article one hundred twenty-five of the penal law, or that describes
an act of donestic violence as defined in subdivision one of section
four hundred eighty-one-c of the social services law, not otherw se
adnm ssible by statute or court rule that provides an exception to the
objection of hearsay, is adm ssible in evidence in any crimnal, delin-
quency, or civil proceeding if the conditions of subdivision five of
this section are satisfied.

5. The exceptions to the objection of hearsay described in subdivi-
sions one, two, three and four of this section shall apply only if the
court finds in a hearing conducted outside the presence of the jury that
the tine, content, and circunstances of the statenent provide sufficient
saf equards of reliability; and either:

(a) the statenent is a non-testinonial statenent; or

(b) (i) the declarant testifies at the proceedings; or

(ii) if the declarant is unavailable to testify, the defendant has had
an opportunity to cross-examne the declarant in a previous proceeding
and there is corroborative evidence of the act which is the subject of
the statenent.

6. If a statenent is admtted pursuant to this section, the court
shall instruct the jury in the final witten instructions that during
the proceeding the jury heard evidence repeating a person's out-of-court
statenent, that it is for the jury to determne the weight and credit to
be given the statenent, and that, in nmaking the determ nation., the jury
shall consider the nature of the statenent, the circunstances under
which the statenent was nmade, and any other relevant factor.

7. The proponent of the statenent shall give the adverse party reason-
able notice of his or her intention to offer the statenent and the
particulars of the statenent.

§ 2. This act shall take effect inmmediately.




