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STATE OF NEW YORK

9562

| N ASSEMBLY

January 23, 2018

Introduced by M of A LUPARDO -- read once and referred to the Commt-
tee on Health

AN ACT to anend the social services law, in relation to establishing a
certificate of need process for the assisted living program and to
establish a noratoriumon the authorization of new assisted living
prograns in certain cases

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 3 of section 461-1 of the social services |aw,
as added by chapter 165 of the laws of 1991, subparagraph (iii) of para-
graph (a) as anended by chapter 438 of the |aws of 1994, paragraphs (b),
(c), (e) and (f) as amended by section 82 of part A of chapter 58 of the
|aws of 2010, paragraph (d) as anended by chapter 591 of the | aws of
1999, paragraph (g) as anended by chapter 397 of the | aws of 2012, para-
graph (h) as added by section 20 of part B of chapter 58 of the |laws of
2007, paragraph (i) as anended by section 67 of part C of chapter 60 of
the laws of 2014, and paragraph (j) as added by section 70 of part A of
chapter 56 of the Iaws of 2013, is anended to read as foll ows:

3. Assisted living program approval. (a) An eligible applicant propos-
ing to operate an assisted living programor increase the nunber of beds
within an existing program shall subnit an application to the [depart—

] departnment of health. Such
application shall be in a format and a quantity determ ned by the
departnent of health and shall include, but not be linmted to:

(i) a copy of or an application for an adult care facility operating
certificate;

(ii) a copy of or an application for a hone care services agency
license or a copy of a certificate for a certified home health agency or
aut hori zation as a long term hone health care program

(iii) a copy of a proposed contract with a social services district or
in a social services district with a population of one mllion or nore,
a copy of a proposed contract with the social services district or the
departnment;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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(iv) if the applicant is not a long termhone health care program or
certified hone health agency, a copy of a proposed contract with a |ong
term home health care programor certified honme health agency for the
provisions of services in accordance wth article thirty-six of the
public health law and

(v) a detailed description of the proposed program i ncludi ng budget,
staffing and services.

(b) [
LFen—LeL—LLeensH4e—as—a—h9ne—ea#e—se##+ee—agene¥——%he] The departnent of
heal th shall forward the application for the proposed program and accom
panyi ng docunents to the public health and health planning council for

its witten approval in accordance with this subdivision and the
provi sions of section thirty-six hundred five of the public health | aw
(c) An application for an assisted living program shall not be

approved unl ess the conm ssioner is satisfied as to:

(i) the character, conpetence and standing in the comunity of the
operator of the adult care facility;

(ii) the financial responsibility of the operator of the adult care
facility;

(iii) that the buildings, equipment, staff, standards of care and
records of the adult care facility to be enployed in the operation
conmply with applicable law, rule and regul ation

(iv) the comm ssioner of health is satisfied that the assisted living
program and the |licensed home care agency has received the witten
approval of the public health and heal th planning council as required by
paragraph (b) of this subdivision and the equi pnment, personnel, rules,

standards of care, and home care services provided by the |licensed hone
care agency and certified home health agency or long term hone health
care program are fit and adequate and will be provided in the manner
required by article thirty-six of the public health law and the rules
and regul ati ons thereunder; and

(v) [the—comr-ssioner—and] the comm ssioner of health and the public
heal th and health planning council are satisfied as to the public need
for the assisted living program beds being proposed after giving consid-
eration to the relative concentration of assisted living program beds
and other long termcare resources and capacity in existence in the area
to be served.

(d) The department of health shall not approve an application for an

assisted living programor an expansion of an existing programfor any
eligible applicant who does not nmeet the requirenents of this article,
including but not Ilimted to, an eligible applicant who is already or

within the past ten years has been an incorporator, director, sponsor,
princi pal stockhol der, nmenber or owner of any adult care facility which
has been issued an operating certificate by the board or the departnent,
or of a hal fway house, hostel or other residential facility or institu-
tion for the care, custody or treatnent of the nmentally disabled which
is subject to approval by an office of the departnment of nmental hygiene,
or of any residential health care facility or hone care agency as
defined in the public health law, unless [ ! | |

-] it finds by substantlal evi dence as to
each such applicant that a substantially consistent high |evel of care
has been rendered in each such facility or institution under which such
person is or was affiliated. For the purposes of this paragraph, there
may be a finding that a substantially consistent high | evel of care has
been rendered despite a record of violations of applicable rules and
regulations, if such violations (i) did not threaten to directly affect
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the health, safety or welfare of any patient or resident, and (ii) were
pronptly corrected and not recurrent.

(e) [Ihe——genn+ss+ene#——eL——heaL%h——shaLL——p#e#%de——m&%+%en—ne%¥ee—eﬁ

corm-ssiener—] If an application receives all the necessary approvals,
the comm ssioner of health shall notify the applicant in witing. The
comm ssioner's witten approval shall constitute authorization to oper-
ate an assisted |living program

(f) No assisted living programnay be operated without the witten
approval of [the—departrent—] the departnment of health and]—where
applieable-] the public health and health planning council.

(g) Notwithstanding any other provision of lawto the contrary, any
assisted living program having | ess than seventy-five authorized bed
slots, located in a county with a population of nore than one hundred
ten thousand and | ess than one hundred fifty thousand persons based upon
the decennial federal census for the year two thousand, and which at any
point intine is unable to accompdate individuals awaiting placenent
into the assisted living program shall be authorized to increase the
nunber of assisted |living beds available for a specified period of tine
as part of a denpbnstration program by up to thirty percent of its
approved bed | evel; provided, however, that such program shall otherw se
satisfy all other assisted living programrequirenents as set forth in
this section. In addition, any program which receives such authorization
and which at any point on or after July first, two thousand five is
unabl e to accommodat e individuals awaiting placenent into the assisted
program shall be authorized to further increase the nunber of assisted
living beds available as part of this denonstration program by up to
twenty-five percent of its bed level as of July first, two thousand
five; provided, however, that such program shall otherw se satisfy al
ot her assisted living programrequirenments as set forth in this section.

(h) The commissioner is authorized to add one thousand five hundred
assisted living programbeds to the gross nunmber of assisted living
program beds having been deternmined to be available as of April first,
two thousand seven.

(i) (a) The comm ssioner of health is authorized to add up to six
thousand assisted living programbeds to the gross nunber of assisted
l'iving program beds havi ng been deternmned to be available as of Apri
first, two thousand nine. Nothing herein shall be interpreted as prohib-
iting any eligible applicant from submtting an application for any
assisted living program bed so added. The conmi ssioner of health shal
not be required to review on a conparative basis applications submtted
for assisted |living program beds nade available under this paragraph.
The commissioner of health shall only authorize the addition of six
t housand beds pursuant to a seven year plan ending prior to January
first, two thousand seventeen.

(b) The conm ssioner of health shall provide an annual witten report
to the chair of the senate standing conmittee on health and the chair of
the assenbly health conmittee no |ater than January first of each year.
Such report shall include, but not be linmted to, the nunber of assisted
living program beds made avail able pursuant to this section by county,
the total nunber of assisted |iving program beds by county, the nunber
of vacant assisted living program beds by county, and any ot her infornma-
ti on deenmed necessary and appropri ate.
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(j) The comm ssioner of health is authorized to add up to four thou-
sand five hundred assisted |iving program beds to the gross nunber of
assisted living program beds having been deternined to be avail able as
of April first, two thousand twelve. Applicants eligible to subnmt an
application wunder this paragraph shall be limted to adult hones estab-
|ished pursuant to section four hundred sixty-one-b of this [arete]
title with, as of Septenber first, two thousand twelve, a certified
capacity of eighty beds or nore in which twenty-five percent or nore of
the resident population are persons wth serious nmental illness as
defined in regul ati ons promul gated by the conm ssioner of health. The
comm ssioner of health shall not be required to review on a conparative
basis applications submtted for assisted living program beds nade
avai |l abl e under this paragraph.

(k) Beginning July first, two thousand eighteen, the conmni ssioner of
health and the public health and health planning council are authorized
to approve assisted living programbeds for any eligible applicant that
satisfactorily denonstrates the public need for such beds in the area to
be served and neets all other applicable requirenents of this section
Assisted living programavailability determnations and limitations in
place prior to July first, two thousand eighteen shall no |onger be
applicable, and assisted living program beds shall be generally avail-
able to neet denpnstrated public need on a case by case basis whenever
the comm ssioner and public health and health planning council are
satisfied public need exists at the time and place and under circum
stances proposed by the applicant; provided, however, the prior bed
aut hori zations in paragraphs (h), (i) and (j) of this subdivision shal
continue in full force and effect.

(1) Notwithstanding any other provision of lawto the contrary, the
departnment of health shall develop an expedited review and approval
process for applications for up to nine additional beds to an existing
assisted living program qualified as being in good standing under
section four hundred sixty-one-b of this title.

8 2. Notwi thstanding any provision of law to the contrary, there shal
be a noratorium on the authorization of new assisted |iving program
beds; whenever the director of the budget determines that the addition
of new assisted living programbeds would have a net negative fisca
i mpact on the nmedicaid program In determning the net fiscal inpact on
the nedicaid program the director of the budget shall include estimates
of savings that my accrue from the utilization of assisted living
program beds in lieu of nursing hone beds or other |levels of care;
whet her the average case m x of nursing hones increases or decreases due
to the increase in assisted living program beds; whether managed care
savings are accrued by the addition of assisted |iving programbeds and
overall medicaid expenditures for the assisted |iving program and nurs-
ing hones fromthe effective date of this section.

§ 3. This act shall take effect inmediately.




