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Introduced by M of A RAIA BARCLAY, CROUCH d GO MDONOUGH MORI -
NELLO, MJURRAY, WLLIAMS, NORRIS, D URSO -- Milti-Sponsored by -- M of
A. McLAUGHLIN -- read once and referred to the Conmmttee on Mental
Heal t h

AN ACT to anmend the nmental hygiene law, in relation to elimnating the
alternative of strict and intensive supervision and treatnment for sex
offenders requiring civil managenent; and to repeal section 10.11 of
the mental hygiene law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision (c¢) of section 10.01 of the mental hygiene | aw,
as added by chapter 7 of the laws of 2007, is anmended to read as
fol | ows:

(c) That [#er—ether—sex—otHenders—it—canbe—etiestiveandapproprate

]

the goal of a conprehensive systemshould be to protect the public,
reduce recidivism and ensure offenders have access to proper treatnent.

§ 2. Subdivisions (q), (r) and (s) of section 10.03 of the nental
hygi ene | aw, as added by chapter 7 of the |aws of 2007, are anmended to
read as foll ows:

(gq) "Sex offender requiring civil managenent” nmeans a detai ned sex
of fender who suffers froma nmental abnormality. A sex offender requiring
civil managenent can, as determined by procedures set forth in this
article, be [ether—{1] a dangerous sex offender requiring confinenent
[ e—2—e—se—-eiender—reguiriAg—stri-et—anhd—iprensve—supew-si-aRr] .

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onmitted.
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s3] "Sexually notivated" neans that the act or acts constituting a
designated felony were committed in whole or in substantial part for the
pur pose of direct sexual gratification of the actor.

8 3. Subdivision (f) of section 10.07 of the nental hygiene |aw, as
added by chapter 7 of the laws of 2007, is anended to read as follows:

(f) If the jury, or the court if ajury trial is waived, determnes
that the respondent is a detained sex offender who suffers froma nenta
abnormality, then the court shall consider whether the respondent is a

dangerous sex offender requiring confinenment [e+—a—sex—eifender—reguit—
Frg—striet—ahdintensive—superw-sion]. The parties nay offer additiona

evi dence, and the court shall hear argument, as to that issue. |If the
court finds by clear and convincing evidence that the respondent has a
mental abnormality involving such a strong predisposition to commt sex
of fenses, and such an inability to control behavior, that the respondent
is likely to be a danger to others and to commit sex offenses if not
confined to a secure treatnment facility, then the court shall find the
respondent to be a dangerous sex offender requiring confinenment. In such
case, the respondent shall be conmtted to a secure treatnent facility
for care, treatnment, and control until such time as he or she no |[|onger

requires conflnenEnt [ H—the—eout—dees—not—tindthat t+herespondent—-s

FA—aceordance—with—section—10—1l ofthis—artiecle-] In making a finding
[9#—d¥spes+t44uﬂ, the court shaII con3|der [Lhe—eend+t+eﬂs—that—mBHLQ—be

SF¥G—SHPQF¥+S+GH——QHQ] aII avallable |nfornat|on about t he prospects for

the respondent's possible re-entry into the comunity.

8 4. Subdivision (g) of section 10.08 of the mental hygiene law, as
added by chapter 7 of the laws of 2007, is anended to read as foll ows:

(g) In preparing for or conducting any hearing or trial pursuant to
the provisions of this article, and in preparing any petition under the
provisions of this article, the respondent shall have the right to have
counsel represent himor her, provided that the respondent shall not be
entitled to appoi ntment of counsel prior to the tine provided in section
10.06 of this article. The attorney general shall represent the state.
Any relevant witten reports of psychiatric exam ners shall be adm ssi-
ble, regardless of whether the author of the report is called to testi-
fy, so long as they are certified pursuant to subdivision (c) of rule
forty-five hundred eighteen of the civil practice law and rules, in any
proceedi ng or hearing held pursuant to subd|V|S|on (g) or (h) of section
10.06 of this article[s; :

Fotr—eoft—subdii-si-en—{d—or——subdivi-sien{e)+—fLg—ar—{h—etsecti-on—10—11
of—+this—artiecle]. In all other proceedings or hearings held pursuant to
this article, such admissibility shall require a showing of the author's
unavailability to testify, or other good cause. Al plea mnutes and
prior trial testinony from the wunderlying crinmnal proceeding, and
records from previous proceedi ngs under this article, shall be admssi-
ble. Each wtness, whether called by the attorney general or the
respondent, rmust, unless he or she would be authorized to give unsworn
evidence at a trial, testify under oath, and may be cross-exani ned. The
respondent nay, as a matter of right, testify in his or her owmn behalf,
call and exam ne other w tnesses, and produce other evidence in his or
her behal f. The respondent may not, however, cause a subpoena to be
served on the person against whom the sex offense was conmtted or
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all eged to have been comm tted by the respondent, except upon order of
the court for good cause shown. Either party may request closure of the
courtroom or sealing of papers, for good cause shown.

8 5. Subdivisions (e), (f) and (h) of section 10.09 of the menta
hygi ene | aw, as added by chapter 7 of the | aws of 2007, are anended to
read as foll ows:

(e) If, at any time, the commi ssioner determnes that the respondent
no longer is a dangerous sex offender requiring confinenent, the conm s-
sioner shall petition the court for discharge of the respondent [e+—Fo+

) L , . , . - ) Lo
treatwent]. The petition shall be served upon the attorney general and
the respondent, and filed in the suprene or county court where the
person is located. The court, upon review of the petition, shall either
order the requested relief or order that an evidentiary hearing be held.

(f) The respondent nay at any tinme petltlon t he court for dlscharge
[ nd e e ha

SHpeH-S e n—aRd—reatnent] . Upon review of the respondent S petltlon

other than in connection with annual reviews as described in subdivi-
sions (a), (b) and (d) of this section, the court my order that an
evidentiary hearing be held, or may deny an evidentiary hearing and deny
the petition wupon a finding that the petition is frivolous or does not
provi de sufficient basis for reexam nation prior to the next annua
review. |If the court orders an evidentiary hearing under this subdivi-
sion, the attorney general shall have the burden of proof as to whether
the respondent is currently a dangerous sex offender requiring confine-
nent .

(h) At the conclusion of an evidentiary hearing, if the court finds by
cl ear and convincing evidence that the respondent is currently a danger-
ous sex offender requiring confinenent, the court shall <continue the
respondent s confinenent. [€Lhe#M+se—Lhe—eeH;+T—Hﬂ#@%&—%%—i¥ﬂd§—%hﬁ%—%he

8 6. Section 10 11 of the nental hygiene |law is REPEALED
8§ 7. This act shall take effect on the thirtieth day after it shal
have becone a | aw



