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2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

April 12, 2017

Introduced by M of A LENTCL -- read once and referred to the Conmttee
on Ways and Means

AN ACT to anend the tax law, in relation to the enpire state film
production tax credit

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph 1 of subdivision (a) of section 24 of the tax
| aw, as anended by section 3 of part Q of chapter 57 of the laws of
2010, is anended to read as foll ows:

(1) Alowance of credit. A taxpayer which is a qualified film
producti on conpany, [e+] a qualified independent film production conpa-
ny, or a qualified converted industrial space film production conpany or
which is a sole proprietor of or a nenber of a partnership which is a
qualified filmproduction conpany [e+~], a qualified independent film
production company, or a qualified converted industrial space film
production conpany, and which is subject to tax under articles nine-A or
twenty-two of this chapter, shall be allowed a credit against such tax,
pursuant to the provisions referenced in subdivision (c) of this
section, to be conputed as hereinafter provided.

§ 2. Paragraph 2 of subdivision (a) of section 24 of the tax law, as
anended by section 4 of part Qof chapter 57 of the laws of 2010, is
amended to read as foll ows:

(2) The anpunt of the credit shall be the product (or pro rata share
of the product, in the case of a nenber of a partnership) of thirty
percent and the qualified production costs paid or incurred in the
production of a qualified film provided that, except with respect to a
qgualified converted industrial film production conpany: (i) the quali-
fied production costs (excluding post production costs) paid or incurred
which are attributable to the use of tangible property or the perform
ance of services at a qualified film production facility in the
production of such qualified filmequal or exceed seventy-five percent
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of the production costs (excluding post production costs) paid or
incurred which are attributable to the use of tangible property or the
performance of services at any filmproduction facility within and wth-
out the state in the production of such qualified film and (ii) except
with respect to a qualified independent film production conpany or
pilot, at least ten percent of the total principal photography shooting
days spent in the production of such qualified filmnust be spent at a
qualified film production facility. However, except with respect to a
qualified converted industrial filmproduction conpany, if the qualified
production costs (excludi ng post production costs) which are attribut-
able to the use of tangible property or the performance of services at a
qualified film production facility in the production of such qualified
filmis less than three nillion dollars, then the portion of the quali-
fied production costs attributable to the use of tangi ble property or
the perfornmance of services in the production of such qualified film
outside of a qualified filmproduction facility shall be allowed only if
the shooting days spent in New York outside of a film production facili -
ty in the production of such qualified filmequal or exceed seventy-five
percent of the total shooting days spent within and w thout New York
outside of a filmproduction facility in the production of such quali-
fied film |In the case of a qualified converted industrial film
producti on conpany the sole criterion shall be that the conpany paid or
incurred at least fifty thousand dollars of qualified converted indus-
trial space expenses (excluding post production costs) to produce a
qualified film and that the qualified converted industrial space
expenses equal or exceed thirty-four percent of the total production
costs (excluding post production costs) paid or incurred within and
without the state in the production of such qualified film The credit
shall be allowed for the taxable year in which the production of such
qualified filmis conpleted, except that with respect to a qualified
converted industrial film production conpany having incurred at |east
fifty thousand dollars of qualified converted industrial space expenses
with respect to a qualified film such conpany may apply for the credit
using an interimapplication notwithstanding that the qualified film is
not vet conpleted. However, in the case of a qualified filmthat
receives funds from additional pool 2, no credit shall be clained before
the later of (1) the taxable year the production of the qualified film
is conplete, or (2) the taxable year imediately follow ng the all o-
cation year for which the filmhas been allocated credit by the gover-
nor's office for notion picture and tel evision devel opnent. I n the case
of a qualified converted industrial space film production conpany, a
qualified film shall be deened to be conplete in the taxable year in
which the qualified filmis actually conpleted, or the taxable year in
which an interim application is properly filed under this section in
respect of such qualified film If the anount of the credit clained by a
taxpayer other than a qualified converted industrial space film
production conpany is at least one nillion dollars but Iess than five
mllion dollars, the credit shall be claimed over a tw year period
beginning in the first taxable year in which the credit nay be clained
and in the next succeeding taxable year, with one-half of the amount of
credit allowed being clained in each year. If the amount of the credit
claimed by a taxpayer other than a qualified industrial space film
production conpany is at least five mllion dollars, the credit shall be
claimed over a three year period beginning in the first taxable year in
which the credit nay be clainmed and in the next two succeeding taxable
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years, wth one-third of the anpbunt of the credit allowed being clained
in each year

§ 3. Paragraph 3 of subdivision (a) of section 24 of the tax |law, as
added by section 1 of part P of chapter 60 of the laws of 2004, is
amended to read as foll ows:

(3) No qualified production costs used by a taxpayer either as the
basis for the allowance of the credit provided for under this section or
used in the calculation of the credit provided for under this section
shall be used by such taxpayer to claimany other credit allowed pursu-
ant to this chapter. [f any taxpayer clainms or previously clainmed the
benefit of any credit under this section other than with respect to a
gualified film produced by a qualified converted industrial space film
production conpany at a qualified converted industrial space film
production facility, the taxpayer shall not be entitled to claimcredits
with respect to qualifying converted industrial space expenses under the
rules applicable to qualified converted industrial space film production
conpani es.

8 4. Paragraph 4 of subdivision (a) of section 24 of the tax law, as
added by section 5 of part Q of chapter 57 of the laws of 2010, is
amended to read as foll ows:

(4) Notwithstanding the foregoing provisions of this subdivision, a
qualified film production conpany [e+], a qualified independent film
production conpany, or a qualified converted industrial space film
production conpany, that has applied for credit under the provisions of
this section, agrees as a condition for the granting of the credit: (i)
to include in each qualified filmdistributed by DVD, or other nedia for
the secondary market, a New York pronotional video approved by the
governor's office of notion picture and television development or to
include in the end credits of each qualified film"Filned Wth the
Support of the New York State Governor's Ofice of Mtion Picture and
Tel evi sion Devel opnent” and a | ogo provided by the governor's office of
nmotion picture and tel evision devel opnent, and (ii) to certify that it
will purchase taxabl e tangi ble property and services, defined as quali -
fied production costs pursuant to paragraph one of subdivision (b) of
this section, only from conpanies registered to collect and remt state
and | ocal sales and use taxes pursuant to articles twenty-eight and
twenty-nine of this chapter.

8 5. Paragraph 5 of subdivision (a) of section 24 of the tax law, as
amended by chapter 420 of the laws of 2016, is anended to read as
fol | ows:

(5) For the period two thousand fifteen through two thousand ni neteen
in addition to the anbunt of credit established in paragraph two of this
subdi vision, a taxpayer shall be allowed a credit equal to the product
(or pro rata share of the product, in the case of a nenber of a partner-
ship) of ten percent and the ambunt of wages or salaries paid to indi-
viduals directly enployed (excluding those enployed as witers, direc-
tors, nmusic directors, producers and perforners, including background
actors with no scripted lines) by a qualified film production conpany
[e+]. a qualified independent film production conpany, or a qualified
converted i ndustri al space film production conpany for services
perfornmed by those individuals in one of the counties specified in this
paragraph in connection with a qualified filmw th a m ni mrum budget of
five hundred thousand dollars. For purposes of this additional credit,
the services nust be perfornmed in one or nore of the follow ng counties:
Al bany, Allegany, Broone, Cattaraugus, Cayuga, Chautauqua, Chenung,
Chenango, Cinton, Colunbia, Cortland, Delaware, Dutchess, Erie, ESssex,
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Franklin, Fulton, Genesee, Geene, Hanmilton, Herkiner, Jefferson, Lew s,
Li vi ngston, Madi son, Mnroe, Montgomery, N agara, Oneida, Onondaga,
Ontario, Orange, Oleans, Oswego, Orsego, Putnam Rensselaer, Saratoga,
Schenect ady, Schohari e, Schuyl er, Seneca, St. Lawence, Steuben

Suffol k, Sullivan, Tioga, Tonpkins, U ster, Warren, Washington, Wyne

Womi ng, or Yates. The aggregate amount of tax credits allowed pursuant
to the authority of this paragraph shall be five mllion dollars each
year during the period two thousand fifteen through two thousand nine-
teen of the annual allocation made available to the program pursuant to
par agraph four of subdivision (e) of this section. Such aggregate anount
of credits shall be allocated by the governor's office for notion
picture and tel evision devel opnent anong taxpayers in order of priority
based wupon the date of filing an application for allocation of film
production credit with such office. If the total anmount of allocated
credits applied for under this paragraph in any year exceeds the aggre-
gate anount of tax credits allowed for such year under this paragraph,
such excess shall be treated as having been applied for on the first day
of the next year. If the total anobunt of allocated tax credits applied
for under this paragraph at the conclusion of any year is less than five
mllion dollars, the renmainder shall be treated as part of the annual

all ocation made available to the program pursuant to paragraph four of
subdivision (e) of this section. However, in no event may the total of
the credits allocated under this paragraph and the credits allocated
under paragraph five of subdivision (a) of section thirty-one of this
article exceed five mllion dollars in any year during the period two
thousand fifteen through two thousand ni neteen.

8 6. Paragraph 2 of subdivision (b) of section 24 of the tax law, as
added by section 1 of part P of chapter 60 of the laws of 2004, is
amended to read as foll ows:

(2) "Production costs" neans any costs for tangible property used and
services perforned directly and predom nantly in the production (includ-
i ng pre-production and post production) of a qualified film Gher than
with respect to qualified converted industrial space expenses paid or
incurred by a qualified converted industrial space film production
conpany, "[P~eduetion] production costs" shall not include (i) costs for
a story, script or scenario to be used for a qualified filmand (ii)

wages or salaries or other conpensation for witers, directors, includ-
ing nmusic directors, producers and perforners (other than background
actors with no scripted lines). "Production costs" generally include

technical and crew production costs, such as expenditures for film
production facilities, or any part thereof, props, makeup, wardrobe,
film processing, canera, sound recording, set construction, l|ighting

shooting, editing and neals.

8 7. Paragraph 3 of subdivision (b) of section 24 of the tax law, as
anended by section 1 of part B of chapter 59 of the laws of 2013, is
amended to read as foll ows:

(3) "Qualified filn nmeans a feature-length film television film
relocated tel evision production, television pilot and/or each epi sode of
a television series, regardless of the nmediumby nmeans of which the
film pilot or episode is created or conveyed[-]. provided, however,
that except as to be provided in regulations issued by the conmi ssioner
of econom c devel opnent with respect to a qualified film produced by a
converted industrial space film production conpany, "[Quafied] quali-
fied filn' shall not include [&9] a docunentary film news or current
affairs program interview or talk program "howto" (i.e., instruc-
tional) filmor program filmor programconsisting primarily of stock




OCOO~NOUIRWNPEF

A 7182 5

footage, sporting event or sporting program game show, award cerenony,
filmor programintended primarily for industrial, corporate or institu-
tional end-users, fundraising film or program daytime drama (i.e.,
daytime "soap opera"), comercials, music videos or "reality" prograni-
o] . In no case shall "qualified filnm' include a production for
whi ch records are required under section 2257 of title 18, United States
code, to be maintained with respect to any perforner in such production
(reporting of books, filns, etc. wth respect to sexually explicit
conduct).

§ 8. Paragraph 5 of subdivision (b) of section 24 of the tax |aw, as
anended by section 8 of part Q of chapter 57 of the laws of 2010, is
amended to read as foll ows:

(5) "Qualified filmproduction facility" shall mean a film production
facility in the state, which contains at |east one sound stage having a
m ni num of seven thousand square feet of contiguous production space,
provi ded, however, that except wth respect to a qualified film
producti on facility being used by a qualified independent film
production conpany or a qualified converted industrial space film
production facility being used by a qualified converted industrial space
film production conpany: (i) a filmproduction facility in the city of
New York nust contain at | east one sound stage having a mni num of seven
t housand square feet of contiguous production space that is sound proof
with a Noise Criteria ("NC') of 30 or better, has sufficient heating and
air conditioning for shooting wthout the need for supplenental units,
i ncorporates a permanent grid and sufficient built-in electric service
for shooting without the need for generators, and is colum-free with a
clear height of at |east sixteen feet under the permanent grid; and (ii)
an arnmory owned by the state or city of New York located in the city of
New York that does not satisfy the criteria of subparagraph (i) of this
par agraph shall be treated as a qualified filmproduction facility wupon
certification by the governor's office of notion picture and tel evision
devel opnent of a petition submitted to that office by a qualified film
producti on conpany establishing that no qualified film production facil-
ity is available in the city of New York that has stage space avail abl e
for shooting such conpany's film Such petition shall be submitted no
later than ninety days prior to the start of principal photography for
the qualified filmand the governor's office of notion picture and tel e-
vi si on devel opnent shall have ten days to certify or reject the peti-
tion. A stage will be deened unavailable if consideration has been paid
for its use or such stage is currently under an agreenent with an option
for use and, in either circunstance, such period of wuse includes the
petitioner's estimated start date of principal photography.

8 9. Subdivision (b) of section 24 of the tax |aw is anmended by addi ng
four new paragraphs 9, 10, 11, and 12 to read as foll ows:

(9) "Qualified converted industrial space filmproduction facility"
shall nmean any film production facility in the state: (i) located in a
district that, under the zoning classifications pronulgated by the New
York city planning conm ssion, is currently or was fornerly classified
as a manufacturing district; (ii) owned or leased by a qualified
converted industrial space film production conpany; and (iii) which
contains at | east one sound stage having a mninmum of four thousand five
hundred square feet of contiguous production space, that is sound proof
with a noise criteria of thirty or better, has sufficient heating and
air conditioning for shooting without the need for supplenental units,
incorporates sufficient built-in electric service for shooting w thout
the need for generators, has built-in live ingest and data transfer
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facilities, and has a clear height of at least thirteen feet but not
nore than fourteen feet. For purposes of this paragraph as applied to
any qualified converted industrial space film production facility,
"contiguous" shall not be interpreted to require any production space in
such facility to be colum-free

(10) "Qualified converted industrial space film production conpany" is
a corporation, partnership, limted partnership or limted liability
conpany whi ch: (i) owns or leases a qualified converted industria
space film production facility; (ii) enploys throughout the year at
| east eight hundred full-tine staff in New York, of which at least five
hundred staff are located at the qualified converted industrial space
filmproduction facility; and (iii) during the course of its ownership
or lease of the facility has invested a mininumof thirty-five mllion
dollars in capital expenditures to repurpose the facility as a film
production facility for the purpose of conducting film production activ-
ity therein.

(11) "Qualified converted industrial space expenses" shall nean
production costs (excluding post production costs) paid or incurred by a
qualified converted industrial space film production conpany in one or
nore taxable years, and attributable to: (i) the use of tangible proper-
ty at a qualified converted industrial space filmproduction facility,
(ii) the performance of services including wages paid to enployees
located at a qualified converted industrial space filmproduction facil-
ity, and (iii) wages that qualify for the ten percent credit under para-
graph five of subdivision (a) of this section. Qualified converted
industrial space expenses shall include costs for a story, script or
scenario to be used for a qualified filmand wages or salaries or other
conpensation for witers, directors, including nmusic directors, produc-
ers and perforners.

(12) "Interimapplication" shall nean an application filed by a quali -
fied converted industrial space film production conpany for production
credits under this section for a qualified filmwith respect to which
the conpany has paid or incurred at least fifty thousand dollars of
eligible spend.

8§ 10. Paragraph 4 of subdivision (e) of section 24 of the tax law, as
anended by section 1-a of part P of chapter 60 of the laws of 2016, is
anended to read as foll ows:

(4) Additional pool 2 - The aggregate amount of tax credits allowed in
subdivision (a) of this section shall be increased by an additional four
hundred twenty mllion dollars in each year starting in two thousand ten
t hrough two thousand ni neteen provi ded however, seven mllion dollars of
the annual allocation shall be available for the enpire state film post
production credit pursuant to section thirty-one of this article in two
thousand thirteen and two thousand fourteen and twenty-five mllion
dollars of the annual allocation shall be available for the enpire state
filmpost production credit pursuant to section thirty-one of this arti-
cle in each year starting in two thousand fifteen through two thousand
ni neteen. This anmount shall be allocated by the governor's office for
motion picture and tel evision devel opnment anbng taxpayers in accordance
with subdivision (a) of this section. If the conmi ssioner of economc
devel opment determines that the aggregate amount of tax credits avail -
able fromadditional pool 2 for the empire state film production tax
credit have been previously allocated, and determ nes that the pending
applications fromeligible applicants for the enpire state film post
production tax credit pursuant to section thirty-one of this article is
insufficient to utilize the balance of unallocated enpire state film
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post production tax credits fromsuch pool, the remainder, after such
pendi ng applications are considered, shall be nade available for allo-
cation in the enpire state filmtax credit pursuant to this section

subdi vi sion [thity-six] twenty of section two hundred [t+en] ten-B and
subsection (gg) of section six hundred six of this chapter. Also, if the
conm ssi oner of econonmic developrent determines that the aggregate
amount of tax credits available fromadditional pool 2 for the enpire
state fil mpost production tax credit have been previously allocated,
and determnes that the pending applications fromeligible applicants
for the enpire state filmproduction tax credit pursuant to this section
is insufficient to utilize the balance of wunallocated film production
tax credits from such pool, then all or part of the remainder, after
such pendi ng applications are considered, shall be nmade available for
allocation for the enpire state film post production credit pursuant to
this section, subdivision [ferty—ehre] thirty-two of section two hundred
[ten] ten-B and subsection [{g¢-] (ag) of section six hundred six of
this chapter. The governor's office for notion picture and television
devel opment nust notify taxpayers of their allocation year and incl ude
the allocation year on the certificate of tax credit. Taxpayers eligible
to claima credit nmust report the allocation year directly on their
enpire state filmproduction credit tax formfor each year a credit is
claimed and include a copy of the certificate with their tax return. In
the case of a qualified filmthat receives funds fromadditional pool 2
other than a qualified film produced by a qualified converted industria

space film production conpany, no enpire state film production credit
shall be clainmed before the later of the taxable year the production of
the qualified filmis conplete, or the taxable year imediately follow
ing the allocation year for which the filmhas been allocated credit by
the governor's office for notion picture and tel evision devel opnent. In
the case of a qualified converted industrial space film production
conpany, a qualified filmshall be deened to be conplete in the taxable
year in which the qualified filmis actually conpleted, or the taxable
year in which an interim application is properly filed under this
section in respect of such qualified film

8 11. The state conmi ssioner of econonic devel opment, after consulting
with the state conmi ssioner of taxation and finance, shall pronulgate
any regul ati ons as may be necessary to effectuate the changes instituted
by this act by Decenber 31, 2017.

(i) The comm ssioner of econom c devel opnent, after consulting with
the comm ssioner of taxation and finance, shall promulgate rules to
update the definitions contained in the regulations to be consistent
with section 24 of the tax law, as amended by this act. Such rules and
regul ati ons shall include provisions with respect to qualified converted
i ndustrial space film production conpanies describing the application
process, the due dates for such applications, the standards which shal
be used to evaluate the applications, the docurmentation that will be
provided to substantiate to the departnment of taxation and finance the
anmount of tax credits allocated to such taxpayers, under what conditions
all or a portion of this tax credit nmay be revoked, and such ot her
provi sions as deenmed necessary and appropriate. Notw thstanding any
other provisions to the contrary in the state adnministrative procedure
act, such rules and regul ati ons may be adopted on an energency basis if
necessary to nmeet such Decenber 31, 2017 deadline, and shall explicitly
provide for a mechanismfor a qualified converted industrial space film
production conmpany wth at least fifty thousand dollars in eligible
spend paid or incurred over one or nore tax years conmencing on or after
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January 1, 2017 to claimthe credit with respect to such year on its
timely filed New York state inconme tax return for such tax year, includ-
ing any excess eligible for refund under subdivision 48 of section 210-B
of the tax law. The rules shall ensure that no such applications submt-
ted with respect to a qualified filmis rejected as premature or incom
pl ete, based on subnmission of sufficient supporting docunentation
Regardl ess of whether such rules and regul ati on have been adopted, the
comm ssi oner shall not under any circunstances deny or fail to certify a
qualified converted industrial space film production conpany wth
respect to any qualified film produced at a qualified converted indus-
trial space filmproduction facility, including any interim application
meeting the fifty thousand dollar threshold contained in paragraph 2 of
subdi vision (a) of section 24 of the tax | aw, as anended by section two
of this act, on account of such rules and regul ations not having been
promul gated. The governor's office for notion picture and television
devel opnent nust notify each qualified converted industrial space film
producti on conpany of its allocation year with respect to each applica-
tion meeting the requirenents of section 24 of the tax | aw, as anended
by this act.

(ii) The state conmm ssioner of econom c devel opnent, after consulting
with the state conmi ssioner of taxation and finance, shall pronul gate
rules to nodify the definition of "qualified film solely wth respect
to a qualified converted industrial space filmproduction conpany, to
explicitly permt such company to obtain the credit under paragraph (1)
of subdivision (a) of section 24 of the tax law for content transmtted
via any nmeans or nediumincluding television, film digital nedia, and

mobile, and wll pernmt such a conpany to file applications under
section 24 of the tax law for: (a) docunmentary films and shorts; (b)
"how-t 0" (i.e., instructional) films or programs; (c) long-form

specials, mni-series, series, and interstitial television progranm ng;
and (d) "reality" programr ng. The new rul es shall exenpt any qualified
filmproduced by a qualified converted industrial space film production
conmpany from scripting requiremnents.

8§ 12. This act shall take effect imediately and shall apply to taxa-
bl e years beginning on or after January 1, 2017.



