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STATE OF NEW YORK

5384

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

February 8, 2017

Introduced by M of A DPETRO FRIEND, HAWEY -- read once and
referred to the Comrittee on Health

AN ACT to anmend the public health law, in relation to establishing the
requi rement of testing for a fetal heartbeat prior to the performance
of an abortion, establishing standards for informed consent, directing
the departnment of public health to prepare and dissem nate certain
materials regarding abortion and providing for certain civil renedies;
to amend the education law, in relation to expanding the definition of
medi cal professional nmisconduct to include certain acts of abortion
and authorizing certain sanctions for violations; to amend the penal
law, in relation to crimnalizing the performance of an abortion under
certain circunstances; to establish the joint legislative conmttee on
adoption pronotion and support; to provide for certain renedies in the
event that the suprenme court of the United States overrul es Roe v.
Wade; and to authorize the comm ssioner of the departnment of health to
promul gate certain rules and regul ati ons

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The Ilegislature declares that it finds, according to
contenporary nedical research, all of the foll ow ng

1. As many as thirty percent of natural pregnancies end in spontaneous
m scarri age.

2. Less than five percent of all natural pregnancies end in spontane-
ous mscarriage after detection of fetal cardiac activity.

3. Over ninety percent of in vitro pregnancies survive the first
trimester if cardiac activity is detected in the gestational sac.

4. Nearly ninety percent of in vitro pregnancies do not survive the
first trinester where cardiac activity is not detected in the gestation-
al sac.

5. Fetal heartbeat, therefore, has becone a key nedical predictor that
an unborn human individual will reach live birth.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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6. Cardiac activity begins at a biologically identifiable nmoment in
time, normally when the fetal heart is formed in the gestational sac.

7. The state of New York has legitinmate interests fromthe outset of
the pregnancy in protecting the health of the woman and the life of an
unborn human i ndi vi dual who rmay be born

8. In order to nake an inforned choi ce about whether to continue her
pregnancy, the pregnant wonman has a legitimate interest in knowing the
likelihood of the fetus surviving to full-termbirth based upon the
presence of cardiac activity.

8§ 2. Article 41 of the public health law is anmended by adding a new
title 5-B to read as fol |l ows:

TITLE V-B
ABORT| ON
Section 4164-a. Definitions.
4164-b. Application.
4164-c. Detectable heartbeat.
4164-d. Prelinnary infornmed consent.
4164-e. Inforned consent after detection of a heartbeat.
4164-f. Performance of abortion.
4164-9g. Medical energency.
4164-h. Reporting.
4164-i. Duties of the departnent.
4164-j. Culpability of the physician.
4164-k. Culpability of the pregnant woman.
4164-1. Civil action.

8 4164-a. Definitions. As used in this title:

1. "Conception" nmeans fertilization.

2. "Contraceptive" neans a drug, device, or chenmical that prevents
conception.

3. "DNA" neans deoxyri bonucleic acid.

4. "Fetal heartbeat" nmeans cardiac activity or the steady and repeti-
tive rhythmic contraction of the fetal heart within the gestational sac.

5. "Fetus" neans the human offspring devel opi ng during pregnancy from
the nonent of conception and includes the enbryonic stage of devel op-
nent .

6. "Gestational age" neans the age of an unborn human indivi dual as
calculated fromthe first day of the last nenstrual period of a pregnant
woman.

7. "Cestational sac" nmeans the structure that conprises the extraem
bryonic nenbranes that envelop the fetus and that is typically visible
by ultrasound after the fourth week of pregnancy.

8. "Intrauterine pregnancy" neans a pregnancy in which the fetus is
attached to the placenta within the uterus of the pregnant woman.
9. "Medical energency"” neans a condition of a pregnant woman that, in

the reasonabl e judgnent of the physician who is attending the woman,
creates an imediate threat of serious risk to the |life or physical
health of the wonan fromthe continuation of the pregnancy necessitating
the i medi ate perfornmance or inducenent of an abortion.

10. "Medical necessity" neans a nedical condition of a pregnant wonan
that, in the reasonable judgnent of the physician who is attending the
wonan, so conplicates the pregnancy that it necessitates the inmmediate
performance or inducenent of an abortion.

11. "Physician” nmeans an individual licensed under article one hundred
thirty-one of the education law to practice nedicine and surgery or

ost eopat hi ¢ nedi ci ne _and surgery.
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12. "Pregnancy" nmeans the human female reproductive condition that
begins with fertilization, when the woman is carrying the devel oping
human offspring, and that is calculated fromthe first day of the |[ast
nenstrual period of the woman.

13. "Probable gestational age of the enbryo or fetus" neans the gesta-
tional age that, in the judgnent of a physician, is, with reasonable
probability, the gestational age of the enbryo or fetus at the tine that
the physician infornms a pregnant woman pursuant to section forty-one
hundred sixty-four-d of this title.

14. "Spontaneous m scarriage"” neans the natural or accidental ternmi-
nation of a pregnancy and the expulsion of the fetus, typically caused
by genetic defects in the fetus or physical abnornmalities in the preg-
nant wonan.

15. "Standard nedical practice" neans the degree of skill, care, and
diligence that a physician of the sane nedical specialty would enploy in
like circunstances. As applied to the nethod used to deternine the pres-
ence of a fetal heartbeat for purposes of section forty-one hundred
sixty-four-c of this title, "standard nedical practice" includes enploy-
ing the appropriate neans of detection depending on the estimted gesta-
tional age of the fetus and the condition of the woman and her pregnan-

cy.
16. "Unborn human individual"™ neans an individual organismof the
speci es hono sapiens fromfertilization until live birth.

8 4164-b. Application. 1. The provisions of this title apply only to
abortions involving intrauterine pregnancies.

2. The provisions of this title shall not apply to abortions in cases
in which the nmethod used to test for the presence of a fetal heartbeat
in conpliance wth subdivision one of section forty-one hundred sixty-
four-c of this title does not reveal a fetal heartbeat.

3. Nothing inthis title shall prohibit the sale. use, prescription
or administration of a drug, device, or chemcal that is designed for
contraceptive purposes.

8§ 4164-c. Detectable heartbeat. 1. Any person who intends to perform
or induce an abortion on a pregnant wonan shall determ ne whether there
is a detectable fetal heartbeat of the unborn hunman individual the preg-
nant wonan is carrying. The nethod of deternmining the presence of a
fetal heartbeat shall be consistent with the person's good faith under-
standi ng of standard nedical practice and in accordance with all appli -
cable rules promulgated by the conm ssioner. The person who determn nes
the presence or absence of a fetal heartbeat shall record in the preg-
nant wonan's nedical record the estimated gestational age of the unborn
human individual, the nethod used to test for a fetal heartbeat, the
date and tine of the test, and the results of the test.

2. Except as provided in section forty-one hundred sixty-four-g of
this title, no person shall know ngly and purposefully perform or induce
an _abortion on a pregnant wonan before:

(a) determining in accordance with subdivision one of this section
whet her the unborn human individual the pregnant wonman is carrying has a
det ect abl e heartbeat:; and

(b) conplying with the notification and consent requirenents of
section forty-one hundred sixty-four-d, and if applicable, section
forty-one hundred sixty-four-e of this title.

8 4164-d. Prelimnary inforned consent. 1. Except when there is a
nedi cal energency or nedical necessity as provided in section forty-one
hundred sixty-four-g of this title, an abortion shall be perforned or
induced only if all of the following conditions are satisfied:
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(a) At least twenty-four hours prior to the perfornmance or i nducenent
of the abortion, a physician neets with the pregnant wonan in person in
an individual, private setting and gives her an adequate opportunity to
ask questions about the abortion that will be perforned or induced. At
this neeting., the physician shall informthe pregnant wonan, verbally
or, if she is hearing inpaired, by other nmeans of communication, of al
of the follow ng:

1 the nature and purpose of the particular abortion procedure to be
used and the nedical risks associated with that procedure;

(2) the probable gestational age of the enbryo or fetus; and

(3) the nedical risks associated with the pregnant woman carrying the
pregnancy to term

(b) The neeting described in paragraph (a) of this subdivision need
not occur at the facility where the abortion is to be perfornmed or
induced., and the physician involved in the neeting need not be affil-
iated with that facility or with the physician who is scheduled to
perform or induce the abortion. The physician involved in the neeting
shall provide to the pregnant wonan the physician's nane and contact
information.

(c) At least twenty-four hours prior to the perfornmance or inducenent
of the abortion, the physician who is to performor induce the abortion
or the physician's agent does each of the following in person, by tele-
phone, by certified mail. return receipt requested, or by regular nmni
evidenced by a certificate of mailing:

(1) inform the pregnant wonan of the nane of the physician who is
schedul ed to performor induce the abortion;

(2) give the pregnant wonman copies of the published nmaterials
described in section forty-one hundred sixty-four-i of this title; and

(3) inform the pregnant wonan that the materials given pursuant to
section forty-one hundred sixty-four-i of this title are published by
the state and that they describe the enbryo or fetus and |list agencies
that offer alternatives to abortion. The pregnant wonman nay choose to
examine or not to examine the materials. A physician or an agent of a
physi ci an may choose to be disassociated from the materials and may
choose to comment or not coment on the materials.

(d) If it has been determned that the unborn human individual the
pregnant wonan is carrying has a detectable heartbeat, the physician who
is to performor induce the abortion shall conply wth the inforned
consent requirenents in section forty-one hundred sixty-four-e of this
title in addition to conmplying with the inforned consent requirenents of
this section.

(e) Prior to the performance or inducenent of the abortion, the preg-
nant wonan signs a formconsenting to the abortion and certifies both of
the following on that form

(1) she has received the information and naterials described in
section forty-one hundred sixty-four-i of this title, and her questions
about the abortion that will be perfornmed or induced have been answered
in a satisfactory manner; and

(2) she consents to the particular abortion voluntarily, know ngly,
intelligently, and without coercion by any person, and she is not under
the influence of any drug of abuse or al cohol.

(f) The formshall contain the nane and contact infornmation of the
physician who provided to the pregnant woman the information described
in paragraph (a) of this subdivision.

(g) Prior to the performance or inducenent of the abortion, the physi-
cian who is scheduled to performor induce the abortion or the physi-




O©CoOoO~NOUP~WNE

A. 5384 5

cian's agent receives a copy of the pregnant wonan's signed form on
whi ch she consents to the abortion and that includes the certification
required by paragraph (e) of this subdivision.

2. If the conditions specified in this section are satisfied, consent
to an abortion shall be presuned to be valid and effective.
8 4164-e. Inforned consent after detection of a heartbeat. 1. If a

person who intends to performor induce an abortion on a pregnant wonan
has determ ned, under section forty-one hundred sixty-four-c of this
title, that the unborn human individual the pregnant wonan isS carrying
has a detectable heartbeat, the person shall not, except as provided in
subdivision two of this section, performor induce the abortion until
all of the following requirenents have been net and at |east twenty-four
hours have el apsed after the last of the requirenents is net:

(a) the person intending to perform or induce the abortion shal
inform the pregnant wonman in witing that the unborn hunman indivi dua
the pregnant wonman is carrying has a fetal heartbeat;

(b) the person intending to perform or induce the abortion shal
informthe pregnant woman, to the best of the person's know edge., of the
statistical probability of bringing the unborn human individual possess-
ing a detectable fetal heartbeat to term based on the gestational age of
the unborn human individual or, if the conm ssioner has specified
statistical probability information pursuant to rules adopted under
subdivision three of this section, shall provide to the pregnant wonan
that information; and

(c) the pregnant woman shall sign a form acknow edging that the preg-
nant wonan has received information fromthe person intending to perform
or induce the abortion that the unborn hunman individual the pregnant
wonan is carrying has a fetal heartbeat and that the pregnant woman is
aware of the statistical probability of bringing the unborn human indi -
vidual the pregnant woman is carrying to term

2. The provisions of subdivision one of this section shall not apply
if the person who intends to performor induce the abortion believes
that a nedical energency exists that prevents conpliance wth such
subdi vi si on.

3. The conm ssioner may adopt rules that specify information regarding
the statistical probability of bringing an unborn human individua
possessing a detectable heartbeat to term based on the gestational age
of the unborn hunman individual. The rules shall be based on avail able
nedi cal evi dence.

4., This section shall not have the effect of repealing or limting any
other provision of lawrelating to inforned consent for an abortion

8 4164-f. Performance of abortion. 1. (a) A person who perforns or
induces an abortion on a pregnant wonman shall do whi chever of the
following is applicable:

(1) If the reason for the abortion purportedly is to preserve the
health of the pregnant woman, the person shall specify in a witten
docunment the nmedical condition that the abortion is asserted to address
and the nedical rationale for the person's conclusion that the abortion
is necessary to address that condition; or

(2) If the reason for the abortion is other than to preserve the
health of the pregnant woman, the person shall specify in a witten
docunent that maternal health is not the purpose of the abortion.

(b) The person who specifies the information in the docunent described
in paragraph (a) of this subdivision shall place the docunent in the
pregnant worman's nmedical records. For at |east seven years fromthe date
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the docunent is created, the person who specifies the infornmation shal
naintain a copy of the docunent in the person's own records.

2. Inthe event that testing reveals a fetal heartbeat as provided in
section forty-one hundred sixty-four-c of this title, except as provided
in subdivision three of this section, no person shall knowingly and
pur posefully performor induce an abortion on a pregnant wonan with the
specific intent of causing or abetting the ternmnation of the life of
the unborn human individual the pregnant woman is carrying. \Woever
violates the provisions of this subdivision is guilty of abortion in the
third degree as provided in section 125.41 of the penal |aw

3. (a) The provisions of subdivision two of this section shall not
apply to a physician who perfornse a nedical procedure that, in the
physician's reasonable nedical judgnent, is designed or intended to

prevent the death of the pregnant wonman or to prevent a serious risk of
the substantial and irreversible inpairnent of a major bodily function
of the pregnant woman, as provided in section forty-one hundred sixty-
four-g of this title.

(b) A physician who perfornms a nedical procedure as described in this
subdivision shall declare, in a witten docunent, that the nedical
procedure is necessary, to the best of the physician's reasonable
nedical judgnent. to prevent the death of the pregnant woman or to
prevent a serious risk of the substantial and irreversible inpairnent of
a major bodily function of the pregnant woman. In the docunent, the
physician shall specify the pregnant woman's nedical condition that the
nedi cal procedure is asserted to address and the nedical rationale for
the physician's conclusion that the nedical procedure is necessary to
prevent the death of the pregnant woman or to prevent a serious risk of
the substantial and irreversible inpairnent of a major bodily function
of the pregnant woman.

(c) A physician who perfornms a nedical procedure as described in this
subdivision shall place the witten docunent required by this subdivi-
sion in the pregnant wonman's nedical records. For at |least seven years
from the date the docunent is created, the physician shall maintain a
copy of the docunent in the physician's own records.

4. The provisions of subdivision two of this section shall not have
the effect of repealing or limting any other provision of |aw that
restricts or regulates the performance or inducenent of an abortion by a
particular nmethod or during a particular stage of a pregnancy.

8 4164-9g. Medical energency. 1. |If a nedical energency or nedica
necessity conpels the performance or inducenent of an abortion, the

physician who will performor induce the abortion, prior to its perform
ance or inducenent, if possible, shall informthe pregnant wonan of the
nedical indications supporting the physician's judgnent that an inmedi -

ate abortion is necessary.

2. The provisions of sections forty-one hundred sixty-four-d and
forty-one hundred sixty-four-e of this title shall not apply to a physi-
cian who perforns or induces the abortion if the physician believes that
a nedi cal energency exists that prevents conpliance with those sections.

3. Any physician who perforns or induces an abortion without the prior
satisfaction of the conditions specified in sections forty-one hundred
sixty-four-d and forty-one hundred sixty-four-e of this title because of
a nedical energency or nedical necessity shall make witten notations in
the pregnant woman's nedical records of the foll ow ng:

(a) the physician's belief that a nedical energency necessitating the
abortion exi sted;
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(b) the nedical condition of the pregnant wonan that assertedly
prevented conpliance with the provisions of sections forty-one hundred
sixty-four-d and forty-one hundred sixty-four-e of this title; and

(c) the reasons for the conclusion that a nedical energency or nedica
necessity exists.

4. The physician shall maintain in the physician's own records a copy
of the notations referred to in subdivision three of this section for at
| east seven years fromthe date the notations are made

8 4164-h. Reporting. 1. A physician who perforns or induces or
attenpts to perform or induce an abortion on a pregnant wonan shal
submit a report to the departnent in accordance with the forns, rules,
and requlations adopted by the departnent that includes all of the
information the physician is required to certify in witing or deternine
under the provisions of this title. If a person other than the physician
nmakes or maintains a record as required on the physician's behalf or at
the physician's direction, that person shall conply with the reporting
requirenents as if the person were the physician.

2. By Septenber thirtieth of each year, the departnent shall issue a
public report that provides statistics for the previous cal endar year
conpiled fromall of the reports covering that calendar vyear subnitted
to the departnment in accordance with this section for each of the itens
listed in subdivision one of this section. The report shall also provide
the statistics for each previous calendar year in which a report was
filed with the departnent pursuant to this section, adjusted to reflect
any additional information that a physician provides to the departnent
in alate or corrected report. The departnent shall ensure that none of
the information included in the report could reasonably lead to the
identification of any pregnant woman upon whom an abortion is perforned.

3. The physician shall submt the report described in subdivision one
of this section to the departnent within fifteen days after the woman i s
di scharged. If the physician fails to submt the report nore than thirty
days after that fifteen-day deadline, the physician shall be subject to
a late fee of five hundred dollars for each additional thirty-day period
or portion of a thirty-day period the report is overdue. A physician who
is required to subnit to the departnent a report under subdivision one
of this section and who has not submitted a report or has submitted an
inconplete report nore than one year following the fifteen-day deadline
may, in an action brought by the departnent, be directed by a court of
conpetent jurisdiction to submt a conplete report to the departnent
within a period of tinme stated in a court order or be subject to
contenpt of court.

4. No person shall falsify any report required under this section.
Whoever violates the provisions of this sectionis gquilty of abortion
report falsification, a class A nm sdeneanor.

8 4164-i. Duties of the departnent. 1. The departnment shall publish in
English and in Spanish, in a typeface large enough to be clearly legi-
ble, and in an easily conprehensible format, the following materials on
the departnent's web site:

(a) Materials that informthe pregnant wonman about famly planning
information, of publicly funded agencies that are available to assist in
famly planning, and of public and private agencies and services that
are available to assist her through the pregnancy. upon childbirth, and
while the child is dependent. including, but not linited to, adoption
agencies. The materials shall be geographically indexed; include a
conprehensive list of the available agencies. a description of the
services offered by the agencies, and the telephone nunbers and
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addresses of the agencies; and informthe pregnant wonman about avail abl e
nedical assistance benefits for prenatal care, childbirth, and neonatal
care and about the support obligations of the father of a child who is
born alive. The departnent shall ensure that the materials described in
this paragraph are conprehensive and do not directly or indirectly
pronbte, exclude, or discourage the wuse of any agency or service
described in this subdivision.

(b) Materials that informthe pregnant wonan of the probable anatom
ical and physiological characteristics of the zygote, blastocyte,
enbryo, or fetus at two-week gestational increnents for the first
sixteen weeks of pregnancy and at four-week gestational increnents from
the seventeenth week of pregnancy to full term including any relevant
information regarding the tine at which the fetus possibly would be
viable. The departnent shall cause these materials to be published only
after it consults with the nedical society of the state of New York and
the New York section of the American college of obstetricians and gyne-
cologists relative to the probable anatonmical and physi ol ogical charac-
teristics of a zygote, blastocyte, enbryo., or fetus at the various
gestational increnents. The materials shall use | anguage that is under-
standabl e by the average person who is not nedically trained, shall be
objective and nonjudgnental. and shall include only accurate scientific
information about the zygote, blastocyte, enbryo, or fetus at the vari-
ous gestational increnents. If the naterials use a pictorial, photo-
graphic, or other depiction to provide information regarding the zygote,
bl ast ocyte, enbryo, or fetus, the materials shall include, in a conspic-
uous manner, a scale or other explanation that is understandable by the
average person and that can be used to deternine the actual size of the
zygote, blastocyte, enbryo, or fetus at a particular gestational incre-
nent as contrasted wth the depicted size of the zygote, bl astocyte,
enbryo, or fetus at that gestational increnent.

2. Upon the submission of a request to the departnent by any person,

hospital, physician, or nmedical facility for one copy of the materials
published in accordance wth subdivision one of this section, the
departnent shall nake the requested copy of the materials available to
the person, hospital, physician, or nedical facility that requested the
copy.

3. The departnent shall prepare and conduct a public information

programto informwonen of all available governnental prograns and agen-
cies that provide services or assistance for famly planning, prenatal
care, child care, or alternatives to abortion

8 4164-j. Culpability of the physician. 1. The failure of a physician
to satisfy the conditions of section forty-one hundred sixty-four-d of
this title prior to performng or inducing an abortion upon a pregnant
wonan nmay be the basis of both of the foll ow ng

(a) Acivil action for conpensatory and exenplary damages as descri bed
in subdivision two of this section;

(b) disciplinary action under subdivision fifty of section sixty-five
hundred thirty of the education |aw.

2. (a) Subject to the provisions of paragraph (b) of this subdivision,
any physician who perforns or induces an abortion with actual know edge
that the conditions specified in section forty-one hundred sixty-four-d
of this title have not been satisfied or with a heedless indifference as
to whether those conditions have been satisfied is liable in conpensato-
ry and exenplary damages in a civil action to any person, or the repre-
sentative of the estate of any person, who sustains injury, death, or
loss to person or property as a result of the failure to satisfy those
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conditions. In the civil action, the court additionally may enter any
injunctive or other equitable relief that it considers appropriate.

(b) The following shall be affirmative defenses in a civil action
aut hori zed by paragraph (a) of this subdivision:

(1) the physician perforned or induced the abortion under the circum
stances described in section forty-one hundred sixty-four-g of this
title; and

(2) the physician made a good faith effort to satisfy the conditions
specified in section forty-one hundred sixty-four-d of this title.

3. An enployer or other principal is not liable in danages in a civil
action authorized by paragraph (a) of subdivision two of this section on
the basis of the doctrine of respondent superior unless either of the
follow ng applies:

(a) the enployer or other principal had actual know edge or, by the
exercise of reasonable diligence, should have known that an enpl oyee or
agent performed or induced an abortion with actual know edge that the
conditions specified in section forty-one hundred sixty-four-d of this
title had not been satisfied or wth a heedless indifference as to
whet her those conditions had been satisfied; or

(b) the enployer or other principal negligently failed to secure the
conpliance of an enployee or agent wth section forty-one hundred
sixty-four-d of this title.

4. The provisions of this section shall be the exclusive civil renedy
for persons, or the representatives of estates of persons, who allegedly
sustain injury, death, or |loss to person or property as a result of a
failure to satisfy the conditions specified in section forty-one hundred
sixty-four-d of this title.

8 4164-k. Culpability of the pregnant wonan. A pregnant wonan on whom
an abortion is perforned or induced in violation of the provisions of
this title is not guilty of violating any of those provisions; is not
guilty of attenpting to commit., conspiring to commt, or conplicity in
conmtting a violation of any of those provisions; and is not subject to
a civil penalty based on the abortion being perforned or induced in
violation of any of those provisions.

8 4164-1. Civil action. 1. A wonan who neets any one or nore of the
following criteria may file a civil action for the wongful death of her
unborn child:

(a) A woman on whom an abortion was perforned or induced in violation
of the provisions of subdivision two of section forty-one hundred
sixty-four-c or subdivision t wo of section forty-one hundr ed
sixty-four-f of this title;

(b) A wonan on whom an abortion was perforned or induced who was not
given the information described in paragraphs (a) and (b) of subdivision
one of section forty-one hundred sixty-four-e of this title or who did
not sign a formdescribed in paragraph (c) of subdivision one of section
forty-one hundred sixty-four-e of this title.

2. A woman who prevails in an action filed under subdivision one of
this section shall receive both of the following from the person who
conmtted the one or nore acts described in subdivision one of this
secti on:

(a) damages in an anmount equal to ten thousand dollars or an anobunt
deternmned by the trier of fact after consideration of the evidence (at
the nother's election at any tinme prior to final judgnent) subject to
the sane defenses and requirenents of proof, except any requirenent of
live birth, as would apply to a suit for the wongful death of a child
who had been born alive; and
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(b) court costs and reasonable attorney's fees.

3. If the defendant in an action filed under subdivision one of this
section prevails and the court finds the action to be frivolous, the
court shall award the defendant reasonable attorney's fees in accordance
with section eighty-three hundred three-a of the civil practice |law and
rul es.

§ 3. Section 6530 of the education lawis anmended by adding a new
subdi vision 50 to read as foll ows:

(50) Failure to conply with any of the requirenents regardi ng making
or maintaining nedical records or docunents described in subdivision one
of section forty-one hundred sixty-four-c, subdivisions one and three of
section forty-one hundred sixty-four-f or subdivision three of section
forty-one hundred sixty-four-g of the public health |aw

8 4. The penal law is anmended by adding a new section 125.41 to read
as foll ows:

8§ 125.41 Abortion in the third degree.

A person is guilty of abortion in the third degree when he or she
commits an abortional act upon a female, before determ ning whether the
unborn human individual the pregnant female is carrying has a detectable
heartbeat, as provided in title five-B of article forty-one of the
public health | aw

Abortion in the third degree is a class E felony.

8§ 5. a. There is hereby created the joint legislative conmttee on
adoption pronotion and support. The conmittee may review or study any
matter that it considers relevant to the operation of the adoption proc-
ess in New York, wth priority given to the study or review of nech-
ani snms to enhance the effectiveness and awareness of the process.

b. The conmittee shall consist of three nenbers of the assenbly
appoi nted by the speaker of the assenbly and three nmenbers of the senate
appointed by the tenporary president of the senate. Not nobre than two
menbers appoi nted by the speaker of the assenbly and not nmore than two
menbers appoi nted by the tenporary president of the senate may be of the
same political party. Each nenber of the commttee shall hold office
during the legislative session in which the menber is appointed and
until a successor has been appoi nted, notwi thstandi ng the adjournment of
the session in which the nmenber was appointed or the expiration of the
menber's termas a nenber of the legislature. Any vacancies occurring
anong the nmenbers of the committee shall be filled in the manner of the
origi nal appoi nt ment.

c. The committee shall have the same powers as other standing or
sel ect commttees of the legislature.

8 6. a. A court judgnent or order suspending enforcenment of any
provision of this act shall not to be regarded as tantanbunt to repea
of that provision.

b. After the issuance of a decision by the supreme court of the United
States overruling Roe v. WAde, 410 U.S. 113 (1973), the issuance of any
other court order or judgnent restoring, expanding, or clarifying the
authority of states to prohibit or regulate abortion entirely or in
part, or the effective date of an amendnent to the Constitution of the
United States restoring, expanding, or clarifying the authority of
states to prohibit or regulate abortion entirely or in part, the attor-
ney general may apply to the pertinent state or federal court for either
or both of the foll ow ng:

(1) A declaration that any one or nore provisions of this act are
constitutional;
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(2) A judgnment or order lifting an injunction against the enforcenent
of any one or nore provisions of this act.

c. |If the attorney general fails to apply for the relief described in
this section within the thirty-day period after the occurrence of an
event described in subdivision b of this section, any county prosecutor
may apply to the appropriate state or federal court for such relief.

8§ 7. The conm ssioner of the departnent of health is authorized and
directed to promulgate all rules and regul ations he or she deens neces-
sary and appropriate to inplenent the provisions of this act on or
before its effective date, including, but not limted to:

a. rules specifying the appropriate nmethods of determining the pres-
ence of a fetal heartbeat of an wunborn individual based on standard
medi cal practice; and

b. information required to be submtted by a physician performng
abortions to the departnment of health.

§ 8. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid and after exhaustion of all further judicial review, the
judgnent shall not affect, inpair or invalidate the remainder thereof,
but shall be confined in its operation to the clause, sentence, para-
graph, section or part of this act directly involved in the controversy
in which the judgment shall have been rendered.

8 9. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.



