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STATE OF NEW YORK

4795--A

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

February 3, 2017

Introduced by M of A ABINANTI -- read once and referred to the Commt-
tee on Transportation -- commttee discharged, bill anmended, ordered
reprinted as anended and recomritted to said committee

AN ACT to anend the vehicle and traffic |aw and the public officers |aw,
inrelation to authorizing political subdivisions and comuter rail-
roads to establish denpnstration prograns, inplenmenting railroad grade
crossing nmonitoring systens by nmeans of photo devices

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The vehicle and traffic lawis anmended by adding a new
section 1170-a to read as foll ows:

8 1170-a. Omer liability for failure of operator to obey signal indi-
cating approach of train. (a) 1. Notw thstanding any other provision of
law, any political subdivision is hereby authorized and enpowered to
adopt and anend a local law, ordinance or resolution establishing a
denpnstration program inposing nonetary liability on the owner of a
vehicle for failure of an operator thereof to conply with section el even
hundred seventy of this article. Such denonstration program shal
enpower a political subdivision to install and operate railroad grade
crossing photo violation-nonitoring devices at any railroad sign or
signal  withinits jurisdiction. The cost of such photo violation-noni-
toring devices may be borne by the political subdivision, a comuter
railroad operating within the political subdivision, or a conbination of
both such political subdivision and comuter railroad pursuant to a
nenor andum of under st andi ng.

2. Such denonstration programshall utilize necessary technologies to
ensure, to the extent practicable, that photographs produced by such

railroad grade crossing photo violation-nonitoring systenms shall not
include images that identify the driver, the passengers or the contents
of the vehicle. Provided, however, that no notice of liability issued

pursuant to this section shall be disnm ssed solely because a phot ograph
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or photographs allow for the identification of the contents of a vehi-
cle, provided that such political subdivision has nade a reasonable
effort to conply with the provisions of this paragraph

(b) Wthin the jurisdiction of any such political subdivision which
has adopted a local law, ordinance or resolution pursuant to subdivision
(a) of this section, the owner of a vehicle shall be liable for a penal -
ty inposed pursuant to this section if such vehicle was used or operated
with the permi ssion of the owner, express or inplied, in violation of
section eleven hundred seventy of this article, and such violation is
evidenced by information obtained froma railroad grade crossing photo
violation-nonitoring system provided, however, that no owner of a vehi-
cle shall be liable for a penalty inposed pursuant to this section where
the operator of such vehicle has been convicted of the underlying
violation of section eleven hundred seventy of this article.

(c) For purposes of this section, the following terns shall have the
foll owi ng neani ngs:

1. "Omer" shall have the neaning provided in article two-B of this
chapt er.

2. "Railroad grade crossing photo violation-nonitoring systent shal
nean a vehicle sensor installed to work in conjunction with a railroad
sign or signal which automatically produces two or nore photographs, two
or _nore m crophotographs, a videotape or other recorded imges of each
vehicle at the tinme it is used or operated in violation of section elev-
en hundred seventy of this article.

3. "Political subdivision" shall nean a county, city, town or village
located within the netropolitan conmuter transportation district, as
defined in section twelve hundred sixty-two of the public authorities
| aw.

4. "Commuter railroad" shall nean a railroad owned and operated by the
netropolitan transportation authority, located within the netropolitan
commuter transportation district, as defined in section twelve hundred
sixty-two of the public authorities |aw.

(d) Acertificate, sworn to or affirmed by a technician enployed by
the commuter railroad or by the political subdivision in which the
charged violation occurred, or a facsimle thereof, based upon
inspection of photographs, m crophotographs, videotape or other recorded
images produced by a railroad grade crossing photo violation-nonitoring
system shall be prima facie evidence of the facts contained therein.
Any phot ographs, m crophot ographs, videotape or other recorded inages
evidencing such a violation shall be available for inspection in any
proceeding to adjudicate the liability for such violation pursuant to a
local law, ordinance or resolution adopted pursuant to this section

(e) An owner liable for a violation of section eleven hundred seventy
of this article pursuant to a local |law, ordinance or resolution adopted

pursuant to this section shall be liable for nonetary penalties in
accordance with a schedule of fines and penalties to be established in
such local law, ordinance or resolution. The liability of the owner

pursuant to this section shall not exceed two hundred fifty dollars for
each violation; provided, however, that an adjudicating authority nmay
provide for an additional penalty of not in excess of fifty dollars for
each violation for the failure to respond to a notice of liability with-
in the prescribed period of tine.

(f) An inposition of liability under a local law, ordinance or resol-
ution adopted pursuant to this section shall not be deened a conviction
as an operator and shall not be nmade part of the operating record of the
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person upon whom such liability is inposed nor shall it be used for
insurance purposes in the provision of notor vehicle insurance coverage.

(g) 1. Anotice of liability shall be sent by first class nail to each
person alleged to be liable as an owner for a violation of section el ev-
en hundred seventy of this article pursuant to this section. Persona
delivery on the owner shall not be required. A manual or automatic
record of muailing prepared in the ordinary course of business shall be
prima facie evidence of the facts contained therein

2. Anotice of liability shall contain the nane and address of the
person alleged to be liable as an owner for a violation of section elev-
en hundred seventy of this article pursuant to this section, the regis-
tration nunber of the vehicle involved in such violation, the |ocation
where such violation took place, the date and tine of such violation and
the identification nunber of the canera which recorded the violation or
ot her docunent | ocator nunber.

3. The notice of liability shall contain information advising the
person charged of the manner and the tine in which he or she nmay contest
the liability alleged in the notice. Such notice of liability shall also
contain a warning to advise the person charged that failure to contest
in the manner and tine provided shall be deened an admission of [liabil-
ity and that a default judgnent nmy be entered thereon.

4. The notice of liability shall be prepared and mailed by the poli-
tical subdivision, or by any other entity authorized by such political
subdivision to prepare and mail such notification of violation.

(h) Adjudication of the liability inposed upon owners by this section
shall be by the court having jurisdiction over traffic infractions,
except that if such political subdivision has established an adm nistra-
tive tribunal to hear and determine conplaints of traffic infractions
constituting parking, standing or stopping violations such political
subdivision may, by local law, authorize such adjudication by such
tribunal .

(i) If an owner receives a notice of liability pursuant to this
section for any tinme period during which the vehicle was reported to a
| aw enforcenent agency as having been stolen, it shall be a wvalid
defense to an allegation of liability for a violation of section eleven
hundred seventy of this article pursuant to this section that the vehi-
cle had been reported to the police as stolen prior to the tine the
violation occurred and had not been recovered by such tine. For purposes
of asserting the defense provided by this subdivision it shall be suffi-
cient that a certified copy of a police report on the stolen vehicle be
sent by first class mmil to the court having jurisdiction or parking
viol ations bureau.

(j) 1. In such political subdivision where the adjudication of liabil-
ity inposed upon owners pursuant to this sectionis by a court having
jurisdiction, an owner who is a |lessor of a vehicle to which a notice of
liability was issued pursuant to subdivision (g) of this section shal
not be liable for the violation of section eleven hundred seventy of
this article, provided that he or she sends to the court having juris-
diction a copy of the rental, lease or other such contract docunent
covering such vehicle on the date of the violation, with the nane and
address of the lessee clearly legible, within thirty-seven days after
receiving notice fromthe court of the date and tine of such violation,
together with the other infornmation contained in the original notice of
liability. Failure to send such information within such thirty-seven
day tine period shall render the owner liable for the penalty prescribed
by this section. Where the |l essor conplies with the provisions of this
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paragraph, the lessee of such vehicle on the date of such violation
shall be deened to be the owner of such vehicle for purposes of this
section, shall be subject to liability for the violation of section
eleven hundred seventy of this article pursuant to this section and
shall be sent a notice of liability pursuant to subdivision (g) of this
section.

2. (1) In any political subdivision which has authorized the adjudi -
cation of liability inmposed upon owners by this section by a parking
violations bureau, an owner who is a lessor of a vehicle to which a
notice of liability was issued pursuant to subdivision (g) of this
section shall not be liable for the violation of section el even hundred
seventy of this article, provided that:

(A) prior to the violation, the lessor has filed with the bureau in
accordance wth the provisions of section two hundred thirty-nine of
this chapter; and

(B) within thirty-seven days after receiving notice fromthe bureau of
the date and tinme of a liability, together with the other infornmation
contained in the original notice of liability, the lessor submts to the
bureau the correct nane and address of the |lessee of the vehicle identi-
fied in the notice of liability at the tinme of such violation, together
with such other additional information contained in the rental, |ease or
other contract docunent, as nmy be reasonably required by the bureau
pursuant to regulations that may be pronul gated for such purpose.

(I1) Failure to conply wth clause (B) of subparagraph (1) of this
paragraph shall render the owner liable for the penalty prescribed in
this section.

(111) Wiere the I essor conplies with the provisions of this paragraph
the | essee of such vehicle on the date of such violation shall be deened
to be the owner of such vehicle for purposes of this section, shall be
subject to liability for such violation pursuant to this section and
shall be sent a notice of liability pursuant to subdivision (g) of this
section.

(k) 1. If the owner liable for a violation of section eleven hundred
seventy of this article pursuant to this section was not the operator of
the vehicle at the tinme of the violation, the owner nay maintain an
action for indemification against the operator.

2. Notwi thstanding any other provision of this section, no owner of a
vehicle shall be subject to a nonetary fine inposed pursuant to this
section if the operator of such vehicle was operating such vehicle with-
out the consent of the owner at the tinme such operator failed to conply
with section eleven hundred seventy of this article. For purposes of
this subdivision there shall be a presunption that the operator of such
vehicle was operating such vehicle with the consent of the owner at the
tinme such operator failed to conply with section el even hundred seventy
of this article.

(1) Nothing in this section shall be construed to linit the liability
of an operator of a vehicle for any violation of section eleven hundred
seventy of this article.

(M In any such political subdivision which adopts a denonstration
program pursuant to subdivision (a) of this section, such politica
subdi vision shall subnit an annual report on the results of the use of a
railroad grade crossing photo violation-npbnitoring systemto the gover-
nor, the tenporary president of the senate and the speaker of the assem
bly on or before June first, two thousand nineteen and on the sane date
in each succeeding vear in which the denpnstration programis operable.
Such report shall include, but not be limted to:




O©CoOoO~NOUP~WNE

A. 4795--A 5

1. a description of the locations where railroad grade crossing photo
violation-nonitoring systenms were used;

2. the aggregate nunber, type and severity of accidents reported at
intersections where a railroad grade crossing photo violation-nonitoring
systemis used for the year preceding the installation of such system
to the extent the infornation is nmaintained by the departnent;

3. the aggregate nunber, type and severity of accidents reported at

intersections where a railroad grade crossing photo violation-nonitoring
systemis used, to the extent the information is maintained by the

depart nent ;

4. the nunber of violations recorded at each intersection where a
railroad grade crossing photo violation-nonitoring systemis used and in
the aggregate on a daily, weekly and nonthly basis;

5. the total nunber of notices of liability issued for violations
recorded by such systens;

6. the nunber of fines and total anount of fines paid after first
notice of liability issued for violations recorded by such systens;

7. the nunber of violations adjudicated and results of such adjudi-
cations including breakdowns of dispositions nade for violations
recorded by such systens;

8. the total anpunt of revenue realized by such political subdivision
fromsuch adjudications;

9. expenses incurred by such political subdivision in connection with
the program and

10. quality of the adjudication process and its results.

(n) It shall be an affirmative defense to any prosecution for a
violation of section eleven hundred seventy of this article pursuant to
a local law or ordinance adopted pursuant to this section that there is
verified evidence that the railroad signal indications were nalfunction-
ing at the tinme of the alleged violation.

g8 2. The vehicle and traffic law is anmended by addi ng a new section
1633 to read as foll ows:

8 1633. Railroad grade crossing enforcenent; denonstration program
(a) 1. Notwithstanding any other provision of lawto the contrary, the
Long Island Rail Road and the Metro-North Conmuter Railroad (hereinafter
referred to in this section as "commuter railroads". are hereby author-
ized and enpowered to inplenent a denpnstration program i nposing none-
tary liability on the owner of a vehicle for failure of an operator
thereof to conply with section eleven hundred seventy of this chapter.
Such denonstration program shall enpower the conmuter railroads to
install and operate railroad grade crossing photo violation-nonitoring
devices at any railroad sign or signal within their respective jurisdic-
tions. A violation of section eleven hundred seventy of this chapter
recorded pursuant to the provisions of this section shall be deened a
traffic infraction, and adjudication of such traffic infraction against
the owner shall be in accordance with the provisions of this chapter.

2. Such denonstration programshall utilize necessary technologies to

ensure, to the extent practicable, that photographs produced by such
railroad grade crossing photo violation-nonitoring systens shall not

include images that identify the driver, the passengers or the contents
of the vehicle. Provided, however, that no notice of liability issued
pursuant to this section shall be disnissed solely because a photograph
or photographs allow for the identification of the contents of a vehi-
cle, provided that the commuter railroad has nade a reasonable effort to
conply with the provisions of this paragraph.
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(b) Wthin the jurisdiction of any such conmuter railroad pursuant to
subdivision (a) of this section, and subject to the adjudicatory process
of the appropriate political subdivision, the owner of a vehicle shal
be liable for a penalty inposed pursuant to this section if such vehicle
was used or operated wth the permssion of the owner, express or
inplied, in violation of section eleven hundred seventy of this chapter,
and such violation is evidenced by infornmation obtained froma railroad
grade crossing photo violation-nonitoring system provided, however,
that no owner of a vehicle shall be liable for a penalty inposed pursu-
ant to this section where the operator of such vehicle has been
convicted of the underlying violation of section eleven hundred seventy
of this chapter.

(c) For purposes of this section, the following terns shall have the
foll owi ng nmeani ngs:

1. "Omer" shall have the neaning provided in article twd-B of this
chapter.

2. "Railroad grade crossing photo violation-nonitoring systent shal
nean a vehicle sensor installed to work in conjunction with a railroad
sign or signal which automatically produces two or nore photographs, two
or nore mcrophotographs, a videotape or other recorded i nages of each
vehicle at the tine it is used or operated in violation of section elev-
en hundred seventy of this chapter.

3. "Political subdivision" shall nean a county, city, town or village
|l ocated in the netropolitan conmmuter transportation district, as defined
in section twelve hundred sixty-two of the public authorities |aw.

(d) A certificate, sworn to or affirnmed by a technician enpl oyed by
the commuter railroad where the charged violation occurred, or a facsim
ile thereof., based upon inspection of photographs, nicrophotographs,
vi deot ape or other recorded inmages produced by a railroad grade crossing
photo violation-nmonitoring system shall be prinma facie evidence of the
facts contained therein. Any photographs, m crophotographs, videotape or

ot her recorded inmages evidencing such a violation shall be available for
inspection in any proceeding to adjudicate the liability for such

violation pursuant to | aw.

(e) An owner liable for a violation of section eleven hundred seventy
of this chapter pursuant to a railroad grade crossing denonstration
project adopted pursuant to this section shall be liable for npnetary
penalties not to exceed two hundred fifty dollars for each violation
provided, however, that an adjudicating authority may provide for an
additional penalty of not in excess of fifty dollars for each violation

for the failure to respond to a notice of liability wthin the
prescribed period of tine.
(f) An inposition of liability pursuant to this section shall not be

deenmed a conviction as an operator and shall not be nade part of the
operating record of the person upon whom such liability is inposed nor
shall it be used for insurance purposes in the provision of motor vehi-
cle insurance coverage.

(g) 1. Anotice of liability shall be sent by first class mail to each
person alleged to be liable as an owner for a violation of section elev-
en _hundred seventy of this chapter pursuant to this section. Persona
delivery on the owner shall not be required. A manual or automatic
record of mailing prepared in the ordinary course of business shall be
prima facie evidence of the facts contained therein

2. A notice of liability shall contain the nane and address of the
person alleged to be liable as an owner for a violation of section elev-
en hundred seventy of this chapter pursuant to this section, the regis-
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tration nunber of the vehicle involved in such violation, the |ocation
where such violation took place, the date and tine of such violation and
the identification nunber of the canmera which recorded the violation or
ot her docunent | ocator nunber.

3. The notice of liability shall contain information advising the
person charged of the manner and the tine in which he or she may contest
the liability alleged in the notice. Such notice of liability shall also
contain a warning to advise the person charged that failure to contest
in the nmanner and tine provided shall be deened an admission of liabil-
ity and that a default judgnent nmay be entered thereon.

4. The notice of liability shall be prepared and nailed by the conmu-
ter railroad., or by any other entity authorized by such conmuter rail-
road to prepare and mail such notification of violation.

(h) Adjudication of the liability inposed upon owners by this section
shall be by the court having jurisdiction over traffic infractions,
except that if a political subdivision has established an administrative
tribunal to hear and deternine conplaints of traffic infractions consti-
tuting parking, standing or stopping violations such political subdiyvi-
sion may., by local law, authorize such adjudication by such tribunal.

(i) If an owner receives a notice of liability pursuant to this
section for any tine period during which the vehicle was reported to a
law enforcenent agency as having been stolen, it shall be a valid
defense to an allegation of liability for a violation of section eleven
hundred seventy of this chapter pursuant to this section that the vehi-
cle had been reported to the police as stolen prior to the tinme the
violation occurred and had not been recovered by such tine. For purposes
of asserting the defense provided by this subdivision it shall be suffi-
cient that a certified copy of a police report on the stolen vehicle be
sent by first class mail to the court having jurisdiction or parking
vi ol ati ons bureau.

(j) 1. In any political subdivision where the adjudication of liabil-
ity inposed upon owners pursuant to this sectionis by a court having
jurisdiction, an owner who is a lessor of a vehicle to which a notice of
liability was issued pursuant to subdivision (g) of this section shal
not be liable for the violation of section eleven hundred seventy of
this chapter, provided that he or she sends to the court having juris-
diction a copy of the rental, lease or other such contract docunent
covering such vehicle on the date of the violation, with the nane and
address of the |lessee clearly legible, within thirty-seven days after
receiving notice fromthe court of the date and tine of such violation,
together with the other information contained in the original notice of
liability. Failure to send such information within such thirty-seven day
tine period shall render the owner liable for the penalty prescribed by
this section. Wiere the lessor conplies wth the provisions of this
paragraph, the lessee of such vehicle on the date of such violation
shall be deened to be the owner of such vehicle for purposes of this

section, shall be subject to liability for the violation of section
el even hundred seventy of this chapter pursuant to this section and
shall be sent a notice of liability pursuant to subdivision (g) of this
section.

2. (1) In any political subdivision which has authorized the adjudi-
cation of liability inposed upon owners by this section by a parking
violations bureau, an owner who is a lessor of a vehicle to which a
notice of liability was issued pursuant to subdivision (g) of this

section shall not be liable for the violation of section el even hundred
seventy of this chapter, provided that:
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(A) prior to the violation, the |lessor has filed with the bureau in
accordance with the provisions of section twd hundred thirty-nine of
this chapter; and

(B) within thirty-seven days after receiving notice fromthe bureau of
the date and tine of a liability, together with the other infornmation
contained in the original notice of liability, the lessor submts to the
bureau the correct nane and address of the |essee of the vehicle identi-
fied in the notice of liability at the tine of such violation, together
with such other additional information contained in the rental, |ease or
other contract docunent, as nmy be reasonably required by the bureau
pursuant to regulations that may be promul gated for such purpose.

(11) Failure to conply with clause (B) of subparagraph (I) of this
paragraph shall render the owner liable for the penalty prescribed in
this section.

(1I11) Where the lessor conplies with the provisions of this paragraph
the |l essee of such vehicle on the date of such violation shall be deened
to be the owner of such vehicle for purposes of this section, shall be
subject to liability for such violation pursuant to this section and
shall be sent a notice of liability pursuant to subdivision (g) of this
section.

(k) 1. |If the owner liable for a violation of section el even hundred
seventy of this chapter pursuant to this section was not the operator of
the vehicle at the tine of the violation, the owner my nmintain an
action for indemnification against the operator.

2. Notwithstanding any other provision of this section, no owner of a
vehicle shall be subject to a nonetary fine inposed pursuant to this
section if the operator of such vehicle was operating such vehicle with-
out the consent of the owner at the tine such operator failed to obey a
railroad sign or signal indicating the approach of a train. For purposes
of this subdivision there shall be a presunption that the operator of
such vehicle was operating such vehicle with the consent of the owner at
the tinme such operator failed to obey a railroad sign or signal indicat-
ing the approach of a train.

(1) Nothing in this section shall be construed to limt the liability
of an operator of a vehicle for any violation of section eleven hundred
seventy of this chapter.

(mM  Were a commuter railroad adopts a denonstration program pursuant
to subdivision (a) of this section, such railroad shall submt an annual
report on the results of the use of a railroad grade crossing photo
violation-nonitoring systemto the governor, the tenporary president of
the senate and the speaker of the assenbly on or before June first, two
thousand seventeen and on the sane date in each succeeding vear in which
the denonstration program is operable. Such report shall include, but
not be limted to:

1. a description of the locations where railroad grade crossing photo
violation-nonitoring systens were used;

2. the aggregate nunber, type and severity of accidents reported at
intersections where a railroad grade crossing photo violation-nonitoring
systemis used for the year preceding the installation of such system
to the extent the infornation is nmaintained by the departnent;

3. the aggregate nunber, type and severity of accidents reported at
intersections where a railroad grade crossing photo violation-nonitoring
systemis used, to the extent the information is maintained by the

departnent ;.
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4. the nunber of violations recorded at each intersection where a
railroad grade crossing photo violation-nonitoring systemis used and in
the aggregate on a daily, weekly and nonthly basis;

5. the total nunber of notices of liability issued for violations
recorded by such systens;

6. the nunber of fines and total anmpunt of fines paid after first
notice of liability issued for violations recorded by such systens;

7. the nunber of violations adjudicated and results of such adjudi -
cations including breakdowns of dispositions nmade for vi ol ati ons
recorded by such systens;

8. the total anpunt of revenue realized by all applicable politica
subdi vi sions from such adjudi cations;

9. expenses incurred by such the commuter railroad in connection wth
the program and

10. quality of the adjudication process and its results.

(n) It shall be an affirmative defense to any prosecution for a
violation of section eleven hundred seventy of this chapter pursuant to
a local law or ordinance adopted pursuant to this section that there is
verified evidence that the railroad signal indications were malfunction-
ing at the tinme of the alleged violation.

8 3. The openi ng paragraph of subdivision 1 of section 1803 of the
vehicle and traffic law, as amended by chapter 385 of the |aws of 1999,
is amended to read as foll ows:

Except as otherwise provided in subdivision five of section two
hundred twenty-seven [ef—his—chapter—and—as—provdedin——section] and
sections el even hundred ninety-seven and sixteen hundred thirty-three of
this chapter, section ninety of the state finance law_ and sections
fourteen-f and one hundred forty of the transportation law, all fines
and penalties collected under a sentence or judgnent of conviction of a
violation of this chapter or of any act relating to the use of highways
by notor vehicles or trailers, nowin force or hereafter enacted, shal
be distributed in the follow ng nanner:

8 4. Section 1803 of the vehicle and traffic |aw is anmended by addi ng
a new subdivision 10 to read as foll ows:

10. Where a conmuter railroad establishes a railroad grade-crossing
denpnstration program pursuant to section sixteen hundred thirty-three
of this chapter, all fines, penalties and forfeitures coll ected pursuant
to such section shall be paid to the city, village, town or suburban
town having jurisdiction of the railroad grade crossing.

§ 5. Subdivision 2 of section 87 of the public officers law is anmended
by addi ng a new paragraph (p) to read as foll ows:

(p) are photographs, m crophotographs, videotape or other recorded
i mages prepared under the authority of section eleven hundred seventy-a
or sixteen hundred thirty-three of the vehicle and traffic | aw

8 6. This act shall take effect on the thirtieth day after it shal
have becone a | aw.




