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February 3, 2017

Introduced by M of A MACGEE, SCH MM NGER -- read once and referred to
the Commttee on Judiciary

AN ACT to anend the real property law, in relation to the duty of [Iand
possessors to those who trespass

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The real property law is amended by adding a new article 11

to read as foll ows:
ARTICLE 11
LAND POSSESSOR LIABILITY TO TRESPASSERS

Section 350. Liability of |land possessor to trespasser; exceptions.

8 350. Liability of |land possessor to trespasser; exceptions. 1. A
possessor of land, including an owner, |essee, or other occupant, or an
agent of such person or entity, owes no duty of care to a trespasser
except to refrain fromharnmng the trespasser by an intentional, wll-
ful, or wanton act. A land possessor may use justifiable force to repe
a crimnal trespasser as provided by sections 35.20 and 35.25 of the
penal | aw.

2. Notwi thstanding subdivision one of this section, a possessor of
land may be subject to liability for physical injury or death to a tres-
passer if:

(a) the physical injury or death is to a child trespasser and results
froman artificial condition where:

(1) the possessor knew or had reason to know that children were likely
to trespass at the location of the condition;

(2) the condition is one the possessor knew or reasonably should have
known involved an unreasonable risk of death or serious bodily harmto
such children

(3) the injured child did not discover the condition or realize the
risk involved in the condition or conming within the area nade dangerous

by it:
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(4) the utility to the possessor of maintaining the condition and the
burden of elinmnating the danger were slight as conpared with the risk
to the child involved; and

(5) the possessor failed to exercise reasonable care to elimnate the
danger or otherw se protect the injured child;

(b) the possessor knew or should have known that trespassers constant-
ly intruded upon the limted area of the possessor's land where the
trespasser was harned, the harmresulted froman artificial condition on
the land, and:

(1) the possessor created or nmaintained the condition that caused the
injury;

(2) the possessor knew that the condition was likely to cause death or
serious bodily harmto trespassers;

(3) the possessor knew or should have known that the condition was of
such a nature that trespassers would not discover it; and

4) the possessor failed to exercise ordinary care to warn trespassers
of the condition and the risk involved; or

(c) the possessor knew of the trespasser's presence and:

(1) failed to carry on a dangerous activity on the land with reason-
able care for the trespasser's safety;

(2) failed to exercise reasonable care to warn the trespasser about an
artificial condition maintained by the possessor that involved a risk of
death or serious bodily injury and was of such a nature that the posses-
sor _had reason to believe the trespasser would not discover the condi-
tion or realize the risk involved; or

(3) (i) knew or had reason to know that the trespasser was in danger-
ous proximty to a noving force in the possessor's immediate contro
just before the harm occurred; and

(ii) the trespasser was harned as a result of the possessor's failure
to exercise reasonable care so as to prevent the force fromharmng the
trespasser or failed to exercise reasonable care to provide a warning
that was reasonably adequate to allow the trespasser to avoid the harm

3. For the purposes of this section: (a) "trespasser" nmeans a person
who enters on the property of another w thout pernission and without an
invitation, express or inplied; and (b) "child" neans a person under the
age of eighteen vyears.

4. This section does not create or increase the liability of any
person or entity.

8§ 2. This act shall take effect imediately.




