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February 3, 2017

Introduced by M of A TITUS -- read once and referred to the Conmttee
on Labor

AN ACT to anmend the workers' conpensation law, in relation to establish-
ing statutory guidelines for return to work by partially disabled
wor ker s

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 5-a and 5-b of section 15 of the workers
conpensation |aw, subdivision 5-a as anended by chapter 113 of the |aws
of 1946 and subdivision 5-b as added by chapter 778 of the |laws of 1945,
are anended to read as foll ows:

b-a. Determnation of wage earning capacity in case of actua
earnings. The wage earning capacity of an injured enpl oyee in cases of
partial disability shall be deternmned by his act ual ear ni ngs,
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5-b. Deternination of wage earning capacity in absence of actual earn-
ings. The wage earning capacity of an injured enployee in cases of
partial disability shall, in the absence of actual earnings, be deter-
mned by the board. The board shall in the interest of justice fix such
wage earning capacity as may be reasonable, but not in excess of seven-
ty-five per centum of the injured enployee's forner full tine actual
earnings, having due regard to the nature of the injury, physica
inpairment, and other relevant factors. The board shall award conpen-
sation based on the injured enployee's | oss of wage earning capacity.

(a) Voluntary withdrawal fromthe | abor narket. Not wi t hst andi ng any
provision to the contrary, the board may decline to award conpensation
if it finds that the injured enployee has voluntarily withdrawn fromthe
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| abor market. Voluntary withdrawal fromthe [abor market is defined as
separation from enploynent for reasons unrelated to the conpensable
injury, including but not limted to: termnation for cause; layoff:;
voluntary resignation of enploynment; retirenent due solely to age or
vears of service; or unjustified refusal of work offered by the enployer
which is consistent with the claimant's nedical restrictions.

(b) Award after voluntary withdrawal from the labor market. [If it
finds a voluntary withdrawal from the |abor market, the board shal
award benefits if the claimant is subsequently attached to the |[|abor
mar ket through participation in: (i) one of New York state's departnent
of labor's reenploynent services, (ii) the services offered by a One-
Stop Career Center, (iii) a retraining program (iv) a rehabilitation
program by VESID or other board approved rehabilitation program (v) a
job service commonly utilized to secure work within a specific industry,
(vi) enrollnment and full tinme attendance in an accredited educationa
institution to pursue enploynent within the work restrictions, or (vii)
return to work.

5-c. Non-schedul e adjustnents. Notw thstandi ng any other provision of
this chapter, in any case comng within the provisions of subdivisions
three or five of this section, in which the right to conpensation has
been established and conpensation has been paid for not |less than three
months, in which the continuance of disability and of future earning
capacity cannot be ascertained with reasonable certainty, the board may,
in the interest of justice, approve a non-schedul e adjustnment agreed to
between the claimant and the enployer or his insurance carrier. The
board shall require, before approving any such agreenent, that there be
an examnation of the claimant in accordance with section nineteen of
this [ehapter] article, and such approval shall only be given when it is
found that the adjustnent is fair and in the best interest of the claim
ant. The board may, in such case, order all future conpensation to be
paid in one or nore lunp suns or periodically, and any such adjust nent
shall be regarded as a closing of the claimunless the board find upon
proof that there has been a change in condition or in the degree of
disability of claimant not found in the nedical evidence and, therefore,
not contenplated at the time of the adjustment.

8§ 2. This act shall take effect immediately.




