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STATE OF NEW YORK
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2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

January 30, 2017

Introduced by M of A TH ELE -- read once and referred to the Conmttee
on Local Governnments -- committee discharged, bill anended, ordered
reprinted as anended and recomritted to said committee

AN ACT to anend the general nunicipal law, in relation to authorizing
designated cities and towns to establish community preservation funds;
and to anend the tax law, in relation to authorizing tows to inpose a
real estate transfer tax with revenues therefromto be deposited in
such comunity preservation funds

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The general municipal law is amended by adding a new
section 6-t to read as foll ows:

8 6-t. Conmmunity preservation funds. 1. As used in this section, the
following wrds and terns shall have the foll owi nhg neanings:

(a) "Community preservation" shall nean and include any of the
pur poses outlined in subdivision four of this section.

(b) "Board" neans the advisory board required pursuant to subdivision
five of this section.

(c) "Designated city or town" neans a city outside of a city with a
popul ation of one mllion or nobre, or a town.

(d) "Governing body" or "local governing body" neans a city council
town board, or other sinmilar group of officials elected to adninister
|l ocal |aws.

(e) "Fund" neans the community preservation fund created pursuant to
subdi vision two of this section.

(f) "Water quality inprovenent project” neans: (1) wastewater treat-
nment i nprovenent projects; (2) non-point source abatenent and control
program projects devel oped pursuant to section eleven-b of the soil and
wat er conservation districts law, title fourteen of article seventeen of
the environnental conservation law, section 1455b of the federal coastal
zone managenent act, or article forty-two of the executive law, (3)

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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aquatic habitat restoration projects; or (4) pollution prevention
projects. Such projects shall have as their purpose the inprovenent of
existing water quality to neet existing specific water quality stand-
ards. Projects which have as a purpose to pernmit or accommpdate new
growth shall not be included within this definition.

(g) "Wastewater treatnent inprovenent project" neans the planning.
design, construction, acquisition, enlargenent, extension, or alteration
of a wastewater treatnent facility, including alternative systens to a
sewage treatnent plant or traditional septic system to treat, neutral-
ize, stabilize, elimnate or partially elinm nate sewage or reduce pollu-
tants in treatnent facility effluent, including permanent or pil ot
denonstration wastewater treatnent projects, or equipnent or furnishings
thereof. Stormwater collecting systens and vessel punpout stations shal
also be included within the definition of a wastewater inprovenent
proj ect.

h "Aquatic habitat restoration project” neans the plannin desi gn
construction, managenent, maintenance, reconstruction, revitalization,
or rejuvenation activities intended to inprove waters of the state of
ecol ogi cal significance or any part thereof, including, but not Ilinmted
to ponds. bogs. wetlands, bays. sounds, streans, rivers, or |akes and
shorelines thereof, to support a spawning, nursery, wintering, mgrato-
ry, nesting, breeding, feeding, or foraging environnent for fish and
wildlife and other biota.

(i) "Pollution prevention project” nmeans the planning, desi gn
construction, inprovenent, nmintenance or acquisition of facilities,
production processes, equipnent or buildings owned or operated by nuni-
cipalities for the reduction, avoidance, or elinmnation of the use of
toxic or hazardous substances or the generation of such substances or
pollutants so as to reduce risks to public health or the environnent,
including changes in production processes or raw materials; such
projects shall not include incineration, transfer from one nedi um of
rel ease or discharge to another nedium off-site or out-of-production
recycling, end-of-pipe treatnent or pollution control.

(J) "Stormmater collecting system neans systens of conduits and al
other construction, devices, and appliances appur t enant t her et o,
designed and wused to collect and carry stormmater and surface water,
street wash, and other wash and drainage waters to a point source for

di scharge.
(k) "Vessel punpout station" neans a project for the planning. design

acquisition or construction of a permanent or portable device capabl e of
renovi ng hunan sewage froma marine holding tank.

2. _The local governing body of any designated city or town is author-
ized to establish by local law a conmmunity preservation fund pursuant to
the provisions of this section. Deposits into the fund may include
revenues of the local governnent from whatever source and shall include
at a mnimum all revenues froma tax inposed upon the transfer of rea
property interests in such city or town pursuant to article thirty-
three-C of the tax law. The fund shall also be authorized to accept
gifts of any such interests in land or of funds. Interest accrued by
nonies deposited into the fund shall be credited to the fund. In no
event shall npnies deposited in the fund be transferred to any other
account. Nothing contained in this section shall be construed to prevent
the financing in whole or in part, pursuant to the local finance |aw, of
any acquisition authorized pursuant to this section. Mnies fromthe
fund may be utilized to repay any indebtedness or obligations incurred




O©CoOoO~NOUP~WNE

A, 3990--A 3

pursuant to the local finance law consistent with effectuating the
pur poses of this section.

3. The purposes of the fund shall be exclusively, (a) to inplenent a
plan for the preservation of community character as required by this
section, (b) to acquire interests or rights in real property for the
preservation of community character within the designated city or town
including villages therein in accordance with such plan and in cooper-
ation with willing sellers, (c) to establish a bank pursuant to a trans-
fer of developnent rights programconsistent with section twd hundred
Sixty-one-a of the town law, (d) to provide a managenent and stewardship
program for such interests and rights consistent with subdivision nine
of this section and in accordance with such plan designed to preserve
community character; provided that not nore than ten percent of the fund
shall be utilized for the managenent and stewardship program and (e) to
inmplenent water quality inprovenment projects in accordance with a plan
to preserve community character. If the inplenentation of the conmunity
preservation project plan, adopted by a local governing body, as
provided in subdivision six of this section, has been conpleted, and
funds are no |onger needed for the purposes outlined in this subdivi-
sion, then any remaining nonies in the fund shall be applied to reduce
any bonded indebtedness or obligations incurred to effectuate the
purposes of this section. Prelimnary and incidental costs in connection
with the acquisition of interests or rights in real property, pursuant
to this subdivision, shall be deened part of the cost of the acquisition
for which they were incurred. Such expenditures may include any adninis-
trative or other expenditures directly arising therefrom No expenditure
shall be charged to the fund., unless authorized by law. A full account-
ing of such costs for each acquisition of land shall be provided to the
| ocal governing body.

4. Preservation of comunity character shall involve one or nore of
the following: (a) establishnment of parks, nature preserves., or recre-
ation areas; b reservation of open space, including agricultura

| ands provided, however, that farm buildings and structures used for the
nmarketing of farm products produced on such agricultural |ands where at
least fifty percent of the gross annual incone results fromsales of
products produced on such lands and, in addition the sale of any other
locally sourced and/or produced food and plant products shall be pernit-
ted; (c) preservation of |ands of exceptional scenic value; (d) preser-
vation of fresh and saltwater marshes or other wetlands; (e) preserva-
tion of aquifer recharge areas; (f) preservation of undevel oped
beachl ands or shoreline including those at significant risk of coastal
flooding due to projected sea level rise and future storns; (g) estab-
lishnent of wildlife refuges for the purpose of maintaining native
animal  species diversity, including the protection of habitat essential
to the recovery of rare, threatened or endangered species; (h) preserva-
tion of pine barrens consisting of such biota as pitch pine and scrub
oak: (i) preservation of unique or threatened ecological areas; (j)
preservation of rivers and river areas in a natural, free-flow ng condi-
tion; (k) preservation of forested land; (l) preservation of public
access to lands for public use including streamrights and wat erways:;
(M preservation of historic places and properties listed on the New
York state register of historic places and/or protected under a nunici-
pal historic preservation ordinance or law, and (n) undertaking any of
the aforenentioned in furtherance of the establishnent of a greenbelt.
Preservation of community character shall also include the protection
and i nprovenent of the quality of all water resources.
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5. The governing body of any designated city or town which has estab-
lished a conmmunity preservation fund shall create an advisory board to
review and nmake recomendations on proposed acquisitions of interests in
real property or water quality inprovenent projects using nonies from
the fund. Such board shall consist of five or seven legal residents of
the municipality who shall serve w thout conpensation. No nenber of the
local legislative body shall serve on the board. A majority of the
nenbers of the board shall have denonstrated experience wth conserva-
tion and land preservation activities or water quality inprovenent
activities. The board shall act in an advisory capacity to the |ocal
governi ng body.

6. The governing body of any designated city or town which has estab-

lished a community preservation fund shall, by local |aw, adopt a commu-
nity preservation project plan. This plan shall |list every project which
the city or town plans to undertake pursuant to the community preserva-
tion fund. It shall include every parcel which is necessary to be

acqguired in the city or town in order to protect conmmunity character.
Such plan shall provide for a detailed evaluation of all available |and
use alternatives to protect conmmunity character, including but not
limted to: (a) fee sinple acquisition, (b) zoning reqgulations, includ-
ing density reductions, cluster developnent, and site plan and design
requirenents, (c) transfer of developnent rights, (d) the purchase of
devel opnent rights, and (e) scenic and conservation easenents. Said
evaluation shall be as specific as practicable as to each parce

selected for inclusion in the plan. The plan shall establish the priori-
ties for preservation. Said plan shall also list every water quality
inprovenent project which the city or town plans to undertake pursuant
to the community preservation fund and shall state how such project
would inprove existing water quality. Projects which have as their
pur pose the accommbdati on of new growth as opposed to the renedi ation of
water quality shall not qualify for funding under this section. Funds
from the community preservation fund nay only be expended for projects
whi ch have been included in said plan. Said plan shall be updated not
less than once every five vears. Said plan shall be conpleted at |east
sixty days before the subnission of the mandatory referendum required by
section fifteen hundred seventy-six of the tax law. As part of, or in
addition, to said community preservation fund project plan, each | ocal
governi ng body nay also adopt a managenent and stewardship plan for
interests or rights in real property acquired pursuant to this section

No nonies fromthe fund shall be expended for rmanagenent and st eward-
ship, except as approved in said plan. Said plan may provi de nmanagenent
and stewardship projects for up to a three year period and shall provide
a description and estinmated cost for each project. Said plan shall be
approved and adopted by local |aw and may be updated fromtine to tine
at the discretion of the local governing body. Only managenent and
stewardship projects permtted pursuant to subdivision nine of this
section shall be eligible to be included in the plan.

7. The governing body of any designated city or town which has estab-
lished a comunity preservation fund pursuant to this section shal
study and consider establishing a transfer of devel opnent rights program
to protect conmunity character as provided for by section twd hundred
sixty-one-a of the town law. Al provisions of such section two hundred
sixty-one-a shall be conplied with. If at any tine during the life of
the community preservation fund a transfer of devel opnent rights program
is established, the city or town nmay utilize nonies fromthe community
preservation fund in order to create and fund a central bank of the
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transfer of developnent rights program |If at any tine during the life
of the community preservation fund, a transfer of developnent rights
program is repealed by the city or town, all nonies fromthe centra
bank shall be returned to the conmmunity preservation fund.

8. No interests or rights in real property shall be acquired pursuant
to this section until a public hearing is held as required by section
two hundred forty-seven of this chapter; provided, however, that nothing
in this section shall prevent the |ocal governing body fromentering
into a conditional purchase agreenent before a public hearing is held.
Any resolution of a local governing body approving an acquisition of
|l and pursuant to this section, shall find that acquisition was the best
alternative for the protection of community character of all the reason-
able alternatives available to the city or town.

9. lands acquired pursuant to this section shall be adnm nistered and
managed in a manner which (a) allows public use and enjoynment in a

manner conpatible with the natural, scenic, historic and open space
character of such lands; (b) preserves the native biological diversity
of such lands; (c) with regard to open spaces, linmts inprovenents to

enhanci ng access for passive use of such lands such as nature trails,
boardwal ks, bicycle paths., and peripheral parking areas provided that
such inprovenents do not degrade the ecological value of the land or
threaten essential wildlife habitat; and (d) preserves cultural property
consistent with accepted standards for historic preservation. In
furthering the purposes of this section, the city or town nay enter into
agreenents with corporations organi zed under the not-for-profit corpo-
ration |l aw and engage in land trust activities to manage | ands including
less than fee interests acquired pursuant to the provisions of this
section, provided that any such agreenent shall contain a provision that
such corporation shall keep the |ands accessible to the public unless
such corporation shall denpbnstrate to the satisfaction of the city or
town that public accessibility would be detrinental to the lands or any
natural resources associated therewith. Except for interests or rights
in real property acquired for historic preservation purposes, nanagenent
and stewardship projects shall be only expended for (1) projects which
pronote the protection or enhancenent of the natural. scenic, and open
space character for which the interests or rights in real property were
acquired, or (2) accessory uses related to the purpose for which the
interests or rights in real property were acquired consistent with this
subdivision, or (3) restoration of acquired real property to its natura
state including the denplition of existing buildings and structures. In
the case of interests or rights in real property acquired for historic
preservation purposes, funds may be expended only for the restoration
and rehabilitation of buildings and structures consistent with accepted
standards for historic preservation. Expenses related to the custonary
operation and mai ntenance of acquired interests or rights in real prop-
erty shall not be permitted fromthe fund. Any expenditure fromthe fund
for a purpose other than that permtted, herein, shall be deened to be

prohi bi t ed.
10. Rights or interests in real property acquired wth npnies from
such fund shall not be sold, |eased, exchanged, donated, or otherw se

di sposed of or used for other than the purposes pernmitted by this
section wthout the express authority of an act of the leqgislature,
which shall provide for the substitution of other |lands of equal envi-
ronnental value and fair market value and reasonably equival ent useful -
ness and location to those to be discontinued, sold or disposed of, and
such other requirenents as shall be approved by the | egislature. Noth-
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ing in this section shall preclude a designated city or town, by |oca

law, from establishing additional restrictions to the alienation of
| ands acquired pursuant to this section. This subdivision shall not
apply to the sale of developnent rights by a city or town acquired
pursuant to this section. where said sale is made by a central bank
created by a city or town, pursuant to a transfer of devel opnent rights
program established by a town pursuant to section t wo hundr ed
sixty-one-a of the town |law, provided, however (a) that the [ands from
whi ch said developrent rights were acquired shall remain preserved in
perpetuity by a permanent conservation easenent or other instrunent that
simlarly preserves the conmunity character referenced in subdivision
four of this section, and (b) the proceeds from such sale shall be
deposited in the community preservation fund.

11. Notwithstanding any provision of lawto the contrary. designated
cities or towns may enter into inter-nmunicipal agreenents pursuant to
article five-G of this chapter for the follow ng purposes: (a) to joint-
ly acquire interests or rights in real property, consistent with the
pur poses of this section, where the acquisition of such interests or
rights pronotes a regional public benefit for two or nore towns pursuant
to a regional plan., (b) to establish an office or departnment to render
legal opinions and interpretations to facilitate the efficient and
consistent administration of each fund created under this section, (c)
to provide for an independent financial audit of each city's or town's
fund, and (d) to hire enployees necessary to inplenent the provisions of
this section.

12. Each designated city or town which has established a community
preservation fund shall annually conm ssion an independent audit of the
fund. The audit shall be conducted by an independent certified public
accountant or an independent public accountant. Said audit shall be
performed by a certified public accountant or an independent public
accountant other than the one that perfornms the general audit of each
city's or town's finances. Such audit shall be an exam nation of the
fund and shall deterni ne whether the fund has been adninistered consi st-
ent with the provisions of this section and all other applicable
provisions of state law. Said audit shall be initiated within sixty days
of the close of the fiscal vyear of each city or town and shall be
conpleted within one hundred twenty days of the close of the fisca
year. A copy of the audit shall be submtted annually to the state conp-
troller and the city or town clerk. A copy of the audit shall be nmade
available to the public within thirty days of its conpletion. A notice
of the conpletion of the audit shall be published in the official news-
paper of the city or town and posted on the official sign board of the
city or town wthin ten days of its filing with the town clerk. Said
audit and notice shall also be posted on the internet site for the city
or town. The cost of the audit may be a charge to the fund.

13. The cost of enployees and independent contractors to inplenent the
provisions of this section may only be paid for by the fund where the
duties and responsibilities of said enployees and independent contrac-
tors are directly dedicated to inplenenting the provisions of this
section. Where such enployees and independent contractors are not
exclusively dedicated to inplenenting the provisions of this section, no
nore than the cost of the actual tine expended directly dedicated to
inplenenting the provisions of this section may be charged. Such costs
shall be expressly identified inthe city or town budget and any plan
adopt ed pursuant to this section before funds for such costs may be

expended. In addition, such costs nmust be docunented by a tinme account-
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ing system subject to audit. Costs relating to the activities of
elected officials inplenenting the purposes of this section nmay not be a
charge to the fund

8§ 2. The tax law is amended by adding a new article 33-C to read as
foll ows:

ARTICLE 33-C
TAX ON REAL ESTATE TRANSFERS IN CITIES OR TOANS
Section 1575. Definitions.
1576. Inposition of tax.
1577. Paynment of tax.
1578. Liability for tax.
1579. Exenptions.
1580. Credit.
1581. Cooperative housing corporation transfers.
1582. Designation of agents.
1583. liability of recording officer.
1584. Deposit and disposition of revenue.
1585. Judicial review.
1586. Apportionnent.
1587. M scel |l aneous.
1588. Returns to be secret.
8 1575. Definitions. Wien wused in this article, unless otherw se
expressly stated, the followi ng words and ternms shall have the foll ow ng

meani ngs:_
1. "Person" nmeans an individual, partnership, limted liability conpa-
ny, society, association, joint stock conpany, corporation, estate,

receiver, trustee, assignee, referee or any other person acting in a
fiduciary or representative capacity., whether appointed by a court or
otherwi se, any conbination of individuals, and any other form of unin-
corporated enterprise owned or conducted by two or npbre persons.

2. "Controlling interest” mnmeans (a) in the case of a corporation
either fifty percent or nore of the total conbined voting power of al
classes of stock of such corporation, or fifty percent or nore of the
capital, profits or beneficial interest in such voting stock of such
corporation, and (b) in the case of a partnership, association, trust or
other entity, fifty percent or nore of the capital., profits or benefi-
cial interest in such partnership, association, trust or other entity.

3. "Real property" neans every estate or right, legal or equitable
present or future, vested or contingent, in |lands, tenenents or heredi -
taments, including buildings, structures and other inprovenents thereon,
which are located in whole or in part within any city or town. It shal
not include rights to sepulture

4. "Consideration" nmeans the price actually paid or required to be
paid for the real property or interest therein, including paynent for an
option or contract to purchase real property, whether or not expressed
in the deed and whether paid or required to be paid by nobney, property,

or any other thing of value. 1t shall include the cancellation or
discharge of an indebtedness or obligation. It shall also include the
anount of any nortgage. purchase noney nortgage, lien or other encum
brance, whether or not the underlying i ndebtedness is assuned or taken
subj ect to.

(a) In the case of a creation of a |leasehold interest or the granting
of an option wth wuse and occupancy of real property, consideration
shall include, but not be limted to, the value of the rental and other

paynents attributable to the use and occupancy of the real property or
interest therein, the value of any anmpbunt paid for an option to purchase
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or renew and the value of rental or other paynents attributable to the
exercise of any option to renew.

(b) In the case of a creation of a subleasehold interest, consider-
ation shall include, but not be limted to, the value of the sublease
rental paynents attributable to the use and occupancy of the real prop-
erty, the value of any anpunt paid for an option to renew and the value
of rental or other paynents attributable to the exercise of any option
to renew less the value of the renmaining prine lease rental paynents
required to be nade.

(c) In the case of a controlling interest in any entity that owns rea
property, consideration shall nmean the fair narket value of the rea
property or interest therein, apportioned based on the percentage of the
ownership interest transferred or acquired in the entity.

(d) In the case of an assignnent or surrender of a |easehold interest
or the assignment or surrender of an option or contract to purchase rea
property, consideration shall not include the value of the remaining
rental paynents required to be made pursuant to the terns of such | ease
or the anpunt to be paid for the real property pursuant to the terns of
the option or contract being assigned or surrendered.

(e) In the case of (1) the original conveyance of shares of stock in a
cooperative housing corporation in connection with the grant or transfer
of a proprietary |easehold by the cooperative corporation or cooperative

| an sponsor, and (2) the subseqguent conveyance by the owner thereof of
such stock in a cooperative housing corporation in connection with the
grant or transfer of a proprietary |easehold for a cooperative unit
other than an individual residential unit, consideration shall include a
proportionate share of the unpaid principal of any nortgage on the rea
property of the cooperative housing corporation conprising the cooper-
ative dwelling or dwellings. Such share shall be determned by multiply-
ing the total unpaid principal of the nortgage by a fraction, the nuner-
ator of which shall be the nunber of shares of stock being conveyed in
the cooperative housing corporation in connection wth the grant or
transfer of a proprietary |easehold and the denoni nator of which shal
be the total nunber of shares of stock in the cooperative housing corpo-
ration.

5. "Conveyance" neans the transfer or transfers of any interest in
real property by any nethod., including but not Ilimted to, sale,
exchange., assignnent, surrender, nortgage foreclosure, transfer in lieu
of foreclosure, option, trust indenture, taking by eninent domain,
conveyance upon liquidation or by a receiver, or transfer or acquisition
of a controlling interest in any entity with an interest in real proper-
ty. Transfer of an interest in real property shall include the creation
of a leasehold or sublease only where (a) the sumof the termof the
| ease or subl ease and any options for renewal exceeds forty-nine vyears,

(b) substantial capital inprovenents are or may be nade by or for the
benefit of the | essee or sublessee, and (c) the | ease or sublease is for
substantially all of the premses constituting the real property.

Notwi t hstanding the foregoing, conveyance of real property shall not
include a conveyance nade pursuant to devise, bequest or inheritance;
the creation, nodification, extension, spreading. severance, consol-
idation, assignnent, transfer, release or satisfaction of a nortgage; a
nortgage subordination agreenent., a nortgage severance agreenent, an
instrunment given to perfect or correct a recorded nortgage; or a rel ease
of lien of tax pursuant to this chapter or the internal revenue code.

6. "Interest in the real property" includes title in fee, a |easehold

interest, a beneficial interest, an encunbrance, devel opnent rights, air
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space and air rights, or any other interest with the right to use or
occupancy of real property or the right to receive rents, profits or
other incone derived fromreal property. It shall also include an option
or contract to purchase real property. It shall not include a right of
first refusal to purchase real property.

7. "Grantor" nmeans the person neking the conveyance of real property
or interest therein. Were the conveyance consists of a transfer or an
acquisition of a controlling interest in an entity with an interest in
real property, "grantor" neans the entity with an interest in real prop-
erty or a shareholder or partner transferring stock or partnership
interest, respectively.

8. "Grantee" neans the person who obtains real property or interest
therein as a result of a conveyance.

9. "Fund" neans a community preservation fund created pursuant to
section six-t of the general nunicipal |aw

10. "Recording officer" neans the county clerk.

11. "City or town" neans a nunicipal corporation conprising the inhab-
itants within its boundaries, and forned for the purpose of exercising
such powers and di scharging such duties of |ocal governnent and adminis-
tration of public affairs as have been. or. may be conferred or inposed
upon it by law and has a population of one mllion or fewer persons.

12. "Treasurer" neans the county treasurer.

8 1576. Inposition of tax. Notw thstanding any other provisions of |aw
to the contrary, any city or town, acting through its local governing
body, is hereby authorized and enpowered to adopt a local |aw inposing
in such city or town a tax on each conveyance of real property or inter-
est therein where the consideration exceeds five hundred dollars, at the
rate of up to two percent of the consideration for such conveyance
Provi ded, however, any such local law inposing. repealing or reinposing
such tax shall be subject to a nandatory referendum pursuant to section
twenty-three of the municipal hone rule law. Such local law shall only
be submtted for the approval of the electors at a general election
Notwi t hstanding the foregoing, prior to adoption of such local law, the
city or town nust establish a community preservation fund pursuant to
section six-t of the general nunicipal |law._Revenues from such tax shal
be deposited in such fund and may be used solely for the purposes of
such fund. Such local law shall apply to any conveyance occurring on _or
after the first day of a nonth to be designated by such |ocal governing
body, which is not less than sixty days after the enactnment of such
local law, but shall not apply to conveyances nmade on or after such date
pursuant to binding witten contracts entered into prior to such date,
provided that the date of execution of such contract is confirned by
i ndependent evi dence such as the recording of the contract, paynent of a
deposit or other facts and circunstances as deternined by the treasurer

8 1577. Paynent of tax. 1. The real estate transfer tax inposed pursu-
ant to this article shall be paid to the treasurer or the recording
officer acting as the agent of the treasurer upon designation as such
agent by the treasurer. Such tax shall be paid at the sane tine as the
real estate transfer tax inposed by article thirty-one of this chapter
is required to be paid. Such treasurer or recording officer shal
endorse upon each deed or instrunent effecting a conveyance a receipt
for the anpbunt of the tax so paid.

2. A return shall be required to be filed with such treasurer or
recording officer for purposes of the real estate transfer tax inposed
pursuant to this article at the sane tinme as a return is required to be
filed for purposes of the real estate transfer tax inposed by article
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thirty-one of this chapter. The treasurer shall prescribe the form of
return, the information which it shall contain, and the docunentation
that shall acconpany the return. Said formshall be identical to the
real estate transfer tax return required to be filed pursuant to section
fourteen hundred nine of this chapter, except that the treasurer shal
adapt said formto reflect the provisions in this chapter that are
inconsistent, different, or in addition to the provisions of article
thirty-one of this <chapter. The real estate transfer tax returns
required to be filed pursuant to this section shall be preserved for
three vears and thereafter until such treasurer or recording officer
orders themto be destroyed

3. The recording officer shall not record an instrunent effecting a
conveyvance unless the return required by this section has been filed and
the tax inposed pursuant to this article shall have been paid as
required in this section.

8§ 1578. liability for tax. 1. The real estate transfer tax shall be
paid by the grantee. If the grantee has failed to pay the tax inposed
pursuant to this article or if the grantee is exenpt from such tax, the
grantor shall have the duty to pay the tax. Wiere the grantor has the
duty to pay the tax because the grantee has failed to pay the tax, such

tax shall be the joint and several liability of the grantee and the
grantor.

2. For the purpose of the proper adnministration of this article and to
prevent evasion of the tax hereby inposed, it shall be presuned that al
conveyances are taxable. Were the consideration includes property other
than noney, it shall be presuned that the consideration is the fair
nar ket value of the real property or interest therein. These presunp-
tions shall prevail until the contrary is proven, and the burden of

proving the contrary shall be on the person liable for paynent of the
t ax.

8 1579. Exenptions. 1. The follow ng shall be exenpt fromthe paynent
of the real estate transfer tax: (a) the state of New York, or any of
its agencies, instrunentalities, political subdivisions, or public
corporations (including a public corporation created pursuant to an
agreenent or conpact with another state or Doninion of Canada); and (b)
the United Nations, the United States of Anerica or any of its agencies
or instrunentalities.

2. The tax shall not apply to any of the follow ng conveyances: (a)
conveyances to the United Nations, the United States of Anerica, the
state of New York, or any of their instrunentalities, agencies or poli-
tical subdivisions (or any public corporation, including a public corpo-
ration created pursuant to agreenent or conpact with another state or
the Dominion of Canada); (b) conveyances which are or were used to
secure a debt or other obligation; (c) conveyances which, w thout addi -
tional consideration, confirm <correct, nmodify or supplenent a deed
previously recorded; (d) conveyances of real property w thout consider-
ation and otherwise than in connection with a sale, including deeds
conveying realty as bona fide gifts; (e) conveyances given in connection
with a tax sale; (f) conveyances to effectuate a nere change of identity
or formof ownership or organization where there is no change in benefi -
cial ownership, other than conveyances to a cooperative housing corpo-
ration of the real property conprising the cooperative dwelling or
dwel lings; (g) conveyances which consist of a deed of partition; (h)
conveyances given pursuant to the federal bankruptcy act; (i) conveyanc-
es of real property which consist of the execution of a contract to sel
real property wthout the use or occupancy of such property or the
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granting of an option to purchase real property without the use or occu-
pancy of such property; (j) conveyances of real property, where the
entire parcel of real property to be conveyed is the subject of one or
nore of the following developnent restrictions: (1) agricultural
conservation., scenic, or an open space easenent, (2) covenants or
restrictions prohibiting developnent, (3) a purchase of devel opnent
rights agreenent, (4) a transfer of devel opnent rights agreenent. where
the roperty being conveyed has had its devel opnent rights renpved 5
said real property is subject to the devel opnent restriction of an agri -
cultural district or individual commtnent, pursuant to article twenty-
five-AA of the agriculture and nmarkets law, (6) real property subject to
any locally adopted | and preservation agreenent, provided said exenption
is included in the local law inposing the tax authorized by this arti-
cle; (k) conveyances of real property, where the property is viable
agricultural land as defined in subdivision seven of section three
hundred one of the agriculture and narkets law and the entire property
to be conveyed is to be nade subject to one of the devel opnent
restrictions provided for in subparagraph two of paragraph (j) of this
subdivision provided that said developnent restriction precludes the
conversion of the property to a non-agricultural use for at least three
vears from the date of transfer, and said devel opnent restrictionis
evidenced by an easenment, agreenent, or other suitable instrument which
is to be conveyed to the city or town sinultaneously with the conveyance
of the real property; or (1) conveyances of real property for open
space, parks, or historic preservation purposes to any not-for-profit
tax exenpt corporation operated for conservation, environnental, or
historic preservation purposes.

3. An exenption which is equal in value to the residential nedian sale
price of the county in which the city or town is located according to
the office of real property services, shall be allowed on the consider-
ation of the conveyance of inproved real property or an interest there-
in.

8 1580. Credit. A grantee shall be allowed a credit against the tax
due on a conveyance of real property to the extent tax was paid by such
grantee on a prior creation of a |easehold of all or a portion of the
sane real property or on the granting of an option or contract to
purchase all or a portion of the sane real property by such grantee.
Such credit shall be conputed by multiplying the tax paid on the
creation of the |leasehold or on the granting of the option or contract
by a fraction, the nunerator of which is the value of the consideration
used to conpute such tax paid which is not yet due to such grantor on
the date of the subsequent conveyance (and which such grantor wll not
be entitled to receive after such date), and the denominator of which is
the total value of the consideration used to conpute such tax paid.

8 1581. Cooperative housing corporation transfers. 1. Notwi thstanding
the definition of "controlling interest"” contained in subdivision tw of
section fifteen hundred seventy-five of this article or anything to the
contrary contained in subdivision five of section fifteen hundred seven-
ty-five of this article, the tax inposed pursuant to this article shal
apply to (a) the original conveyance of shares of stock in a cooperative
housing corporation in connection wth the grant or transfer of a
proprietary | easehold by the cooperative corporation or cooperative plan
sponsor, and (b) the subsequent conveyance of such stock in a cooper-
ative housing corporation in connection with the grant or transfer of a
proprietary leasehold by the owner thereof. W<th respect to any such

subsequent conveyance where the property is an individual residenti al
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unit, the consideration for the interest conveyed shall exclude the
value of any liens on certificates of stock or other evidences of an
ownership interest in and a proprietary lease froma corporation or
partnership forned for the purpose of cooperative ownership of residen-
tial interest in real estate remaining thereon at the tine of convey-
ance. |In determning the tax on a conveyance described in paragraph (a)
of this subdivision, a credit shall be allowed for a proportionate part
of the anmpunt of any tax paid upon the conveyance to the cooperative
housing corporation of the real property conprising the cooperative
dwelling or dwellings to the extent that such conveyance effectuated a
nere change of identity or formof ownership of such property and not a
change in the beneficial ownership of such property. The anount of the
credit shall be determned by multiplying the amount of tax paid upon
the conveyance to the cooperative housing corporation by a percentage
representing the extent to which such conveyance effectuated a nere
change of identity or formof ownership and not a change in the benefi-
cial ownership of such property, and then multiplying the resulting
product by a fraction, the nunerator of which shall be the nunber of
shares of stock conveyed in a transaction described in paragraph (a) of
this subdivision, and the denonm nator of which shall be the total nunber
of shares of stock of the cooperative housing corporation (including any
stock held by the corporation). In no event, however, shall such credit
reduce the tax, on a conveyance described in paragraph (a) of this
subdi vision, below zero, nor shall any such credit be allowed for a tax
paid nore than twenty-four nonths prior to the date on which occurs the
first in a series of conveyances of shares of stock in an offering of
cooperative housing corporation shares described in paragraph (a) of
this subdivision

2. Every cooperative housing corporation shall be required to file an
information return with the treasurer by July fifteenth of each year
covering the preceding period of January first through June thirtieth
and by January fifteenth of each year covering the preceding period of
July first through Decenber thirty-first. The return shall contain such
information regarding the conveyance of shares of stock in the cooper-
ative housing corporation as the treasurer nmay deem necessary, includ-
ing, but not limted to, the nanes. addresses and enployee identifica-
tion nunbers or social security nunbers of the grantor and the grantee,
the nunber of shares conveyed, the date of the conveyance and the
consideration paid for such conveyance.

1582. Designation of agents. The treasurer is authorized to desig-
nate the recording officer to act as his or her agent for purposes of
collecting the tax authorized by this article. The treasurer shal
provide for the manner in which such person nay be designated as his or
her agent subject to such terns and conditions as the treasurer shal
prescribe. The real estate transfer tax shall be paid to such agent as
provided in section fifteen hundred seventy-seven of this article.

8§ 1583. liability of recording officer. A recording officer shall not
be liable for any inaccuracy in the anount of tax inposed pursuant to
this article that he or she shall collect so long as he or she shal
conpute and collect such tax on the amount of consideration or the value
of the interest conveyed as such ampunts are provided to himor her by
the person paying the tax.

8 1584. Deposit and disposition of revenue. 1. All taxes, penalties
and interest inposed by the city or town under the authority of section
fifteen hundred seventy-six of this article, which are collected by the
treasurer or his or her agents, shall be deposited in a single trust
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fund for the <city or town and shall be kept in trust and separate and
apart fromall other nonies in possession of the treasurer. Moneys in
such fund shall be deposited and secured in the manner provided by
section ten of the general nunicipal |aw Pending expenditure from such
fund, npneys therein may be invested in the manner provided in section
el even of the general nunicipal law. Any interest earned or capital gain
realized on the noneys so deposited or invested shall accrue to and
becone part of such fund.

2. The treasurer shall retain such anbunt as he or she may determ ne
to be necessary for refunds with respect to the tax inposed by the city
or town, under the authority of section fifteen hundred seventy-six of
this article, out of which the treasurer shall pay any refunds of such
taxes to those taxpayers entitled to a refund pursuant to the provisions
of this article.

3. The treasurer, after reserving such refunds, shall on or before the
twelfth day of each nonth pay to the city conptroller or the town super-
visor the taxes, penalties and interest inposed by the town under the
authority of section fifteen hundred seventy-six of this article,
collected by the treasurer, pursuant to this article during the next
preceding calendar nonth. The anpunt so payable shall be certified to
the city conptroller or the town supervisor by the treasurer, who shal
not be held liable for any inaccuracy in such certification. Provided,
however, any such certification nmay be based on such information as nay
be available to the treasurer at the tinme such certification nust be
made under this section. Wiere the anpbunt so paid over to the city or
town in any such distribution is nore or less than the anpunt due to the
city or town, the anmpbunt of the overpaynent or underpaynent shall be
certified to the city conptroller or the town supervisor by the treasur-
er., who shall not be held liable for any inaccuracy in such certif-
ication. The anount of the overpaynent or underpaynent shall be so
certified to the city conptroller or the town supervisor as soon after
the discovery of the overpaynent or underpaynent as reasonably possible
and subsequent paynents and distributions by the treasurer to such city
or town shall be adjusted by subtracting the anpunt of any such overpay-
nent from or by adding the anpunt of any such underpaynent to such
nunber of subsequent paynents and distributions as the treasurer and
city conptroller or town supervisor shall consider reasonable in view of
the overpaynent or underpaynent and all other facts and circunstances.

4. Al npnies received fromthe treasurer shall be deposited in the
fund of the city or town, pursuant to section six-t of the genera
nmuni ci pal | aw.

8 1585. Judicial review. 1. Any final determination of the anpbunt of
any tax payable under section fifteen hundred seventy-eight of this
article shall be reviewable for error, illegality or unconstitutionality
or any other reason whatsoever by a proceeding under article seventy-
eight of the civil practice lawand rules if application therefor is
made to the suprene court within four nonths after the giving of the
notice of such final determ nation. provided, however, that any such
proceeding under article seventy-eight of the civil practice |aw and
rules shall not be instituted unless (a) the anmpbunt of any tax sought to
be reviewed, with such interest and penalties thereon as may be provided
for by local law shall be first deposited and there is filed an under-
taking, issued by a surety conpany authorized to transact business in
this state and approved by the state superintendent of insurance as to
solvency and responsibility, in such amount as a justice of the suprene

court shall approve to the effect that if such proceeding be dismssed
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or the tax confirned the petitioner will pay all costs and charges which
may accrue in the prosecution of such proceeding or (b) at the option of
the petitioner, such undertaking nmay be in a sumsufficient to cover the

taxes, interest and penalties stated in such determ nation, plus the
costs and charges which may accrue against it in the prosecution of the
proceeding, in which event the petitioner shall not be required to pay

such taxes, interest or penalties as a condition precedent to the appli-
cation.

2. \Were any tax inposed hereunder shall have been erroneously, ille-
gally or unconstitutionally assessed or collected and application for
the refund or revision thereof duly nade to the proper fiscal officer or
officers., and such officer or officers shall have made a determ nation
denyving such refund or revision., such determnation shall be reviewable
by a proceeding under article seventy-eight of the civil practice |aw
and rules; provided, however, that (a) such proceeding is instituted
within four nonths after the giving of the notice of such denial, (b) a
final determination of tax due was not previously nmade, and (c) an
undertaking is filed with the proper fiscal officer or officers in such
anount  and with such sureties as a justice of the suprene court shal
approve to the effect that if such proceeding be disnissed or the tax
confirmed, the petitioner wll pay all costs and charges which may
accrue in the prosecution of such proceeding.

§ 1586. Apportionnent. A local |aw adopted by any city or town, pursu-
ant to this article, shall provide for a nethod of apportionnent for
deternm ning the amount of tax due whenever the real property or interest
therein is situated within and without the city or town.

8 1587. M scellaneous. A local |aw adopted by any city or town, pursu-
ant to this article, may contain such other provisions as the city or
town deens necessary for the proper admnistration of the tax inposed
pursuant to this article, including provisions concerning the determ -
nation of tax, the inposition of interest on underpaynents and overpay-
nents and the inposition of civil penalties. Such provisions shall be
identical to the corresponding provisions of the real estate transfer
tax inposed by article thirty-one of this chapter, so far as such
provi sions can be nmade applicable to the tax inposed pursuant to this
article.

8§ 1588. Returns to be secret. 1. Except in accordance with proper
judicial order or as otherw se provided by law, it shall be unlawful for
the treasurer or any officer or enployee of the county, <city or town,
including any person engaged or retained on an independent contract
basis, to divulge or nmake known in any manner the particulars set forth
or disclosed in any return required under a |local |aw enacted pursuant
to this article. Provided, however, that nothing in this section shal
prohibit the recording officer fromnmeking a notation on an instrunent
affecting a conveyance indicating the anpunt of tax paid. No recorded
instrument affecting a conveyance shall be considered a return for
pur poses of this section.

2. The officers charged with the custody of such returns shall not be
required to produce any of themor evidence of anything contained in
themin any action or proceeding in any court, except on behalf of the
county, «city, or town in any action or proceeding involving the
collection of a tax due under a local |aw enacted pursuant to this arti-
cle to which such county, city, or town is a party, or a claimant. or on
behal f of any party to any action or proceeding under the provisions of
a local law enacted pursuant to this article when the returns or facts
shown thereby are directly involved in such action or proceeding. in any
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of which events the court may require the production of, and nay adnit
in evidence, so nuch of said returns or of the facts shown thereby, as
are pertinent to the action or proceeding and no nore.

3. Nothing in this section shall be construed to prohibit the delivery
to a grantor or grantee of an instrunent effecting a conveyance or the
duly authorized representative of a grantor or grantee of a certified
copy of any return filed in connection wth such instrunent or to
prohibit the publication of statistics so classified as to prevent the
identification of particular returns and the itens thereof, or the
inspection by the legal representatives of such county, city, or town of
the return of any taxpayer who shall bring action to set aside or review
the tax based thereon.

8§ 3. Severability. If any provision of this act or the application
thereof shall for any reason be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or
i nvalidate the remainder of this act, but shall be confined in its oper-
ation to the provision thereof directly involved in the controversy in
whi ch such judgnent shall have been rendered.

8 4. This act shall take effect immediately.




