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STATE OF NEW YORK

3839

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

January 30, 2017

Introduced by M of A FITZPATRICK, MKEVITT, G AIO -- read once and
referred to the Conmittee on Corporations, Authorities and Conmm ssions

AN ACT to anend the public authorities law, in relation to authorizing
the state of New York nortgage agency to purchase construction nort-
gages

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 2402 of the public authorities law is anmended by
addi ng a new subdivision 18 to read as foll ows:

(18) "Construction nortgage". A |loan extended by a bank secured by a
nortgage on real property inproved by a residential structure for the
construction of such structure.

8§ 2. The public authorities lawis anended by adding a new section
2405-g to read as foll ows:

8 2405-g. Purchase of construction nortgages. (1) A purpose of the
agency shall be to purchase construction nortgages from banks within the
state during periods when there is an inadequate supply of credit avail -
able for new residential nprtgages or available for such loans at carry-
ing charges within the financial neans of persons and famlies of |ow
and noderate incone.

It is hereby found and declared that such activities by the agency
will alleviate a condition in this state which is contrary to the public
health, safety and general welfare and which has constituted in the past
and fromtine to tine in the future can be expected to constitute a
public energency. It is further found and declared that such purposes
are in all respects for the benefit of the people of the state of New
York and the agency shall be regarded as perform ng an essential govern-
nental function in carrying out its purposes and in exercising the
powers granted by this title.

(2) (a) The agency shall require construction nortgages provide that
the estimated cost of the construction nust be at least fifty percent of
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the nortgagor's adjusted basis in the residential real property (includ-

ing | and).

(b) Such construction nortgages shall also provide that the purchase
price of the real property plus the estimated cost of the construction

nust fall wthin current agency regulations pertaining to maxinum
purchase price. Any commtnent issued by a bank for such construction
nortgage shall provide that the bank shall certify the cost of the
construction of the residential structure and that the bank shall noni-

tor ongoing construction through periodic inspections and shall perform
a final inspection.

(3) The agency shall purchase construction nprtgages from banks at
such prices and upon such terns and conditions as it shall determ ne;
provided, however, that the total purchase price, exclusive of any
anpunts representing a refund of conmmitnent or other fees paid by a bank
to the agency, for all nprtgages which the agency commts to purchase
froma bank at any one tine shall in no event be nore than the total of
the unpaid principal balances thereof, plus accrued interest thereon.

(4 In conducting its program of purchasing construction nortgages,
the agency shall be governed by the provisions of paragraph (b) of
subdi vision three of section twenty-four hundred five of this part.

(5) The agency shall require as a condition of purchase of
construction nortgages from banks that each such bank certify that each
such construction nortgage is to an individual borrower and is in addi-
tion to the nortgages such certifying bank otherw se woul d have nade.

(6) Notwithstanding the maximum interest rate, if any, fixed by
section 5-501 of the general obligations law or any other |aw not
specifically amending or applicable to this section, the agency may set
the interest rate to be borne by construction nortgages purchased by the
agency frombanks at a rate or rates which the agency fromtine to tine
shall determne to be at least sufficient, together wth any other
avai l able nonies, to provide for the paynent of its bonds and notes, and
construction nortgages bearing such interest rate shall not be deened to
violate any such law or to be unenforceable if originated by a bank in
good faith pursuant to an undertaking with the agency with respect to
the sale thereof notw thstanding any subsequent failure of the agency to
purchase the nortgage or any subsequent sale or disposition of the nort-
gage by the agency to such bank or any other person.

(7) The agency shall require the subm ssion to it by each bank from
whi ch the agency has purchased construction nortgages evidence satisfac-
tory to the agency of the making, and if applicable, the servicing, of
such construction nortgages in conformty with such bank's undert aking
with the agency and in connection therewith may, through its enployees
or agents or those of the departnment of financial services, inspect the
books and records of any such bank

(8) Conpliance by any bank with the terns of its agreenment wth or
undertaking to the agency with respect to the sale, and if applicable,
the servicing, of construction nortgages may be enforced by decree of
the suprene court. The agency nmay require as a condition of purchase of
construction nortgages fromany bank the consent of such bank to the
jurisdiction of the suprene court over any such proceeding. The agency
nay al so require agreenent by any bank, as a condition of the agency's
purchase of construction npbrtgages from such bank, to the paynent of
penalties to the agency for violation by the bank of its undertakings to
the agency, and such penalties shall be recoverable at the suit of the

agency.
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(9) The agency shall require as a condition of purchase of any
construction nortgage froma bank that the bank represent and warrant to
the agency that:

(a) the nortgage was not made in satisfaction of an obligation of the
bank under section twenty-four hundred five of this part;

(b) the unpaid principal balance of the nobrtgage and the interest rate
thereon have been accurately stated to the agency;

(c) the anpunt of the unpaid principal balance is justly due and
OW Ng;

(d) the bank has no notice of the existence of any counterclaim
of fset or defense asserted by the nortgagor or any successor in inter-
est ;

(e) the nortgage is evidenced by a bond or prom ssory note and a nort-
gage docunent which has been properly recorded with the appropriate
public official

(f) the nortgage constitutes a valid first lien on the real property
described to the agency subject only to real property taxes not yet due,
installnents of assessnents not yet due, and easenents and restrictions
of record which do not adversely affect, to a nmaterial degree, the use
or value of the real property or inprovenents thereon;

(g) the nortgagor is not nowin default in the paynent of any install-
nent of principal or interest, escrow funds, real property taxes or
otherwise in the performance of his obligations under the nortgage docu-
nents and has not to the knowl edge of the bank been in default in the
performance of any such obligation for a period of |onger than sixty
days during the life of the nortgage; and

(h) the inprovenents to the nortgaged real property are covered by a
valid and subsisting policy of insurance issued by a conpany authorized
by the superintendent of financial services to issue such policies in
the state and providing fire and extended coverage to an anmpunt not | ess
than eighty percent of the insurable value of the inprovenents to the
nort gaged real property.

(10) Each bank shall be liable to the agency for any danages suffered
by the agency by reason of the untruth of any representation or the
breach of any warranty and, in the event that any representation shal
prove to be untrue when nade or in the event of any breach of warranty,
the bank shall, at the option of the agency. repurchase the nprtgage for
the original purchase price adjusted for ampunts subsequently paid ther-
eon, as the agency shall determ ne

11) The agency need not require the recording of an assignnent of an
construction nortgage purchased by it from a bank pursuant to this
section and shall not be required to notify the nortgagor of its
purchase of the nortgage. The agency shall not be required to inspect or
take possession of the nprtgage docunents if the bank from which the
construction nortgage is purchased by the agency shall enter a contract
to service such nortgage and account to the agency therefor.

(12) Notwi t hstanding any other provision of law, the agency is author-
ized to require, as a condition to the purchase from banks of any
construction nortgage, such restrictions upon assunmability of the nort-
gage, default provisions, rights to accelerate, and other terns applica-
ble to such construction nortgages nade by the bank pursuant to under-
takings with the agency with respect to the sale thereof as the agency
nay determine to be necessary or desirable to assure the repaynent of
its bonds and notes and the exenption fromfederal incone taxes of the
interest payable on its bonds and notes. Al such ternms shall be

enforceable by the originating bank, the agency, and any successor hol d-
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er of the nortgage unless expressly waived in witing by or on behalf of
the agency.

8 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw, except that any rules and regul ati ons neces-
sary for the timely inplenentation of this act on its effective date
shal |l be promul gated on or before such effective date.




