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Introduced by M of A ENGLEBRI GHT, TITONE, JAFFEE, ZEBROWSKI -- Multi -
Sponsored by -- M of A RAIA -- read once and referred to the Conmit-
tee on Tourism Parks, Arts and Sports Devel opnent

AN ACT to anend the education law, in relation to the deaccessioning of
property by «collecting institutions; and to repeal subdivision 5 of
section 233-aa of such lawrelating to proceeds fromthe deaccession-
ing of property from nmuseuns

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings. The |legislature hereby finds and
determines that the state of New York has the finest collecting insti-
tutions in the world, giving the people of the state and visitors an
unequal ed opportunity to experience the world s cultural, artistic,
hi storical, natural history and scientific heritage. These collecting
institutions exist across the state, range in size fromthe smallest to
the largest institutions in the world, and are all creatures of state
governnent. Sone are directly chartered by the |egislature and sone by
the board of regents, but all are subject to the public interest as set
forth in law, regulation, <charter requirenment and sound collecting
institution practice as also set forth by collecting institutions asso-
ciations and accreditation organizations. This act is intended to
assure and enhance the continuing interest of collecting institutions in
abi ding by and protecting the public interest.

The legislature further finds and deternmines that there is a need for
clarification and standards with respect to the ways collecting insti-
tutions acquire, hold and di spose of property, especially property that
is part of their collections. The need for such inprovenent in state
policy and practice is a |l ong-standi ng concern, and has been highlighted
by the recent and wi dely discussed increase in financial pressure on
cultural institutions. The legislature notes attenpts in this state and
el sewhere to nonetize collections and the asserted use of those nonies
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for purposes other than the protection and expansion of collections. The
| egislature further finds and determ nes that such practices are incon-
si st ent with the interest of the people of the state, are inconsistent
with requirenments of governing docunents, accreditation standards, and
accepted collecting institution practices, and, if unchecked, will
permanently endanger the integrity and exi stence of collecting institu-
tion collections handed to us by wearlier generations as a sacred,
cultural, ethical and public trust.

The legislature therefore finds and declares that the requirenents of
this | aw are necessary to protect the cultural, artistic, historical and
scientific heritage of the state, and the public interest, are consist-
ent with |ong-standing professional standards set forth by the collect-
ing institution comunity and are consistent with the statutory and
constitutional responsibilities of the legislature and the board of
regents.

§ 2. The education law is anended by adding a new section 233-aaa to
read as foll ows:

8 233-aaa. Accession and deaccession of property. 1. For the purposes
of this article the following terns shall have the foll ow ng neani ngs:

(a) "Collecting institution" nmeans a nmuseum or other cultural or
educational institution that 1is operated by a governnental entity,
education corporation, not-for-profit corporation or charitable trust
and owns or holds collections, or has collecting as a stated purpose in
its charter, certificate of incorporation or other organizing docunments,
or intends to own or hold collections.

(b) "Accessioning" neans the placenent of an item into a collecting
institution's collection and on its collection reqgister foll owi ng proce-
dures that are set forth in the collecting institution's collection
nmanagenent policy and m ssion statenent.

(c) "Deaccessioning" neans the renpval of an item from a collecting
institution's <collection and its collection register foll ow ng proce-
dures that are set forth in the <collecting institution's collection
managenent policy and consistent with its m ssion statenent.

(d) "Disposal" neans the renoval of an itemfroma collecting insti-
tution's ownership by neans of its sale, destruction, transfer, |ease
gift or any other neans.

(e) "Mssion statenent" neans a statenent approved by the collecting
institution's governing body, which is nodeled on. derived from and
consistent wth the collecting institution's corporate purposes as set
forth in its charter, certificate of incorporation or other organizing
docunent that identifies its purposes, benefits, activities and prac-
tices.

(f) "Collection managenent policy" neans a statenent approved by the
collecting institution's governing body and adm nistered by its board,
officers. enployees and consultants which includes all policies and
practices related to the preservation, accessibility and use of the
collecting institution's collections and associated data, including |oan
managenent ., collection growh and refinenment; discharge of the public
trust with respect to collections; nethods of accessioning, deaccession-
ing and disposal; planning and establishing collection priorities;
obtaining, allocating and managi ng resources, and coordi hati ng
collection processes wth the needs of curation, preservation and
collection use; and a public register of accessioned itens, which is
nodeled on. derived from and consistent wth the collecting insti-
tution's m ssion statenent.
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(g) "Collection" neans the tangible or intangible things owned and
accessioned by a collecting institution, including things that are
generated by video, conputer or simlar neans of projection and display.
including concepts, that have intrinsic historical, artistic, cultural
scientific, natural history or other value.

(h) "Itenm neans an individual elenent of a collection.

(i) "Refinenent" nmeans changing the itens in a collecting insti-

tution's collectionin order to fulfill its mssion statenent and
coll ections nanagenent policy.

2. FEach collecting institution shall develop, adopt and publish a
coll ection managenent policy and a nmission statenent. Each collecting
institution shall be bound by its collection managenent policy and its
n ssion statenent.

3. Acollecting institution nust accession all itens in its possession
that are consistent with its m ssion statenent and coll ecti on managenent
policy.

4. Each collecting institution shall publish a register of items in
its collection. Such reqgister shall be published within three yvears of
the effective date of this section. The board of regents nay extend the
deadline after good cause has been shown. Notwi thstanding the foregoing.
as of the effective date of this section, all collecting institutions
shall publish a register of newy accessioned or deaccessioned itens.
Any requlations pronmulgated by the regents shall include reasonable
standards and requirenents for such register which shall include the use
of classes of itens where the individual listing of itens would be
bur densone.

5. No collecting institution may dispose of an itemor itens in its
collection except as set forth in this section and in its nission state-
nent and coll ections nmanagenent policy and not until the item or itens
have been deaccessi oned.

6. Proceeds fromdisposal of an itemshall only be used for purposes
set forth in this section.

7. No itemin a collecting institution's collection shall be used as
collateral or be capitalized. Nothing in this section shall affect any
collateralization or capitalization agreenent., entered into by a
collecting institution in existence for over seventy-five years and
whose certificate of incorporation, as anended. has been filed with the
secretary of state, that is already in effect or prevent itens pledged
as collateral or capitalized on the effective date of this section to
continue to be wused as collateral or capitalized at any tine in the
future providing that the itens remain in the possession of the collect-
ing institution except that nothing in this subdivision shall inpair a
lender's rights under a collateralization agreenent to foreclose on the
collateral under the terns of the agreenent. The existence of any coll a-
teralization or capitalization agreenent shall be disclosed to the
department .

8. Acollecting institution may deaccession an itemin its collection
only if one or nore of the following criteria have been net:

(a) the itemis inconsistent with the mssion of the collecting insti-
tution as set forth in its mssion statenent;

(b) the itemhas failed to retain its identity;

(c) the itemis redundant;

(d) the itenls preservation and conservation needs are beyond the
capacity of the collecting institution to provide;

(e) the itemis deaccessioned to acconplish refinenent of collections

as required by and/or stated in its collection nanagenent policy;
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(f) it has been established that the itemis inauthentic;

(g) the collecting institutionis repatriating the itemor returning
the itemto its rightful owner;

(h) the collecting institutionis returning the itemto the donor, or
the donor's heirs or assigns, to fulfill donor restrictions relating to
the itemwhich the collecting institution is no longer able to neet; or

(i) the itempresents a hazard to people or other collection itens.

9. The regents is directed to create a statewide register available on
the internet for the purposes of collecting and providing public infor-

mation about deaccessioning, which shall include the ability of a
collecting institution to list an itemfor actual or potential deacces-
si oni ng.

10. (&) Proceeds fromthe disposal of an itemor itens nay be used for
the acquisition of another itemor itens for the collection and/or for
the preservation, protection or care of an item or itens in the

coll ection. In no event, however, shall proceeds derived fromthe
disposal of an itemor itens froma collection be used for traditiona
and custonmary operating expenses. Nothing in this section shall limt

the ability of a collecting institution to set nore restrictive policies
relating to the use of proceeds froma disposed item
(b) A governnental entity operating a collecting institution shal

establish a collection reserve fund. Proceeds received fromthe sale of
a disposed itemshall be used to pay off any remaining debt incurred in
the purchase of the deaccessioned itemthat was sold. Any noneys renain-
ing after the paynent of such debt shall be paid into the collection
reserve fund and shall be deposited and secured in the nmanner provided
by section ten of the general nunicipal |law. The governnental collecting
institution may use noneys fromthe collection reserve fund only for the
pur poses authorized in paragraph (a) of this subdivision.

11. The regents shall adopt rules or requlations to inplenent the
provisions of this section.
8§ 3. The board of regents is hereby authorized and directed, in

consultation wth groups and individuals who have expertise in the
field, to consider and nmake recommendati ons concerni ng whether collect-
ing institutions should include buildings in their collection. Such
study shall include, but not be linmted to:

(a) The reasons for the inclusion of a building in a collecting insti-
tution's collection

(b) Criteria for determning when it is permssible to include a
building in a collecting institution's collection; and

(c) Wether funds fromthe sale of disposed items can be used to care
for the physical well-being of the structure and if so what limtations,
if any, should there be.

The regents shall submit a copy of the study to the governor, the
temporary president of the senate, the speaker of the assenbly, the
chairperson of the senate higher education commttee and the chairperson
of the assenbly higher education committee no |later than six nonths from
the effective date of this act.

8 4. Section 233-a of the education |law is amended by adding a new
subdivision 5 to read as foll ows:

5. Proceeds from the disposal of an itemor itenms froma collecting
institution's collection may be used for the acquisition of another item
or itens for the collecting institution's collection and/or for the
preservation, protection or care of an itemor itens in the collection
In no event, however, shall proceeds derived from the disposal of an
item or itens from a collecting institution's collection be used for
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traditional and customary operating expenses. Nothing in this section
shall |linmt the ability of a collecting institution to set nbre restric-
tive policies relating to the use of proceeds froma disposed item

8 5. Subdivision 5 of section 233-aa of the education | aw i s REPEALED
and a new subdivision 5 is added to read as foll ows:

5. Proceeds fromthe disposal of an itemor itens from a collecting
institution's collection may be used for the acquisition of another item
or items for the collecting institution's collection and/or for the
preservation, protection or care of an itemor itenms in the collection
In no event., however, shall proceeds derived fromthe disposal of an
itemor itens froma collecting institution's collection be used for
traditional and custonary operating expenses. Nothing in this section
shall |limt the ability of a collecting institution to set nbre restric-
tive policies relating to the use of proceeds froma disposed item

8§ 6. This act shall take effect inmediately.




