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STATE OF NEW YORK
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2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

January 27, 2017

Introduced by M of A RAIA ARROYO JAFFEE -- Milti-Sponsored by -- M
of A, MLAUGHLIN -- read once and referred to the Comm ttee on Codes

AN ACT to anmend the crimnal procedure law and the executive law, in
relation to permitting the sealing of records of certain nonviolent
m sdeneanor or non-sexual m sdermeanor offenses

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and may be cited as the "second
chance for ex-offenders act".

§ 2. The crimnal procedure law is anended by adding a new section
160.65 to read as foll ows:

8 160.65 Conditional sealing of certain offenses.

1. For the purposes of this section, the term"eligible offense" shal
be: (a) a m sdeneanor offense defined in the penal |law,  provided that an
eligible offense shall not nean a m sdeneanor offense defined in article
one hundred twenty except assault in the third degree as defined by
section 120.00, unless committed in the course of a donestic violence
incident, one hundred twenty-one, one hundred thirty, one hundred thir-
ty-five, one hundred fifty, two hundred thirty-five, two hundred forty-
five, two hundred sixty, two hundred sixty-three, two hundred sixty-five
or article four hundred of the penal law. An eligible offense shall also
not include any one or nore of the following: <crimnal solicitation in
the fourth degree as defined by subdivision tw of section 100.05;
conspiracy in the fifth degree as defined in section 105.05, punishnent
as defined in subdivision seven of section 110.05, crimnal facilitation
in the fourth degree as defined by section 115.00, crinmnal obstruction
of breathing or blood circulation as defined in section 121.11, issuing
abortional articles as defined in section 125.60, crimnal mschief in
the fourth degree as defined in section 145.00, crimnal tanpering in
the second degree as defined in section 145.15, tanpering with a consum
er product in the second degree as defined in section 145.40, welfare
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fraud in the fifth degree as defined in section 158.05, crim nal use of
a public benefit card in the second degree as defined in section 158. 30,
unl awful use of a credit card, debit card or public benefit card as
defined in section 165.17, fraudulent obtaining a signature as defined
in section 165.20, fraudulently accosting as defined in section 165. 30,
forgery in the third degree as defined in section 170.05, crimnal
possession of an anti-security itemas defined in section 170.47, falsi-
fying business records in the second degree as defined in section
175.05, tanpering with public records in the second degree as defined in
section 175.20, offering a false instrunent for filing in the second
degree as defined in section 175.30, issuing a false financial statenent
as defined in section 175.45, insurance fraud in the fifth degree as
defined in section 176.10. health care fraud in the fifth degree as
defined in section 177.05, commercial bribing in the second degree as
defined in section 180.00, comrercial bribe receiving in the second
degree as defined in section 180.05, rent gouging in the third degree as
defined in section 180.55, rent gouging in the second degree as defined
in section 180.56, fraud in insolvency as defined in section 185. 00,
fraud involving a security interest as defined in section 185.05, frau-
dulent disposition of nortgaged property as defined in section 185.10,
fraudulent disposition of property subject to a conditional sale
contract as defined in section 185.15, residential nortgage fraud in the
fifth degree as defined in section 187.05, issuing a bad check as
defined in section 190.05, crimnal sale of a police uniformas defined
in section 190.27, msconduct by corporate official as defined in
section 190.35, naking a false statenent of credit ternms as defined in
section 190.55, schene to defraud in the second degree as defined in
section 190.60, scheme to defraud the state by wunlawfully selling
prescriptions as defined in section 190.70, crimnal use of an access
device in the second degree as defined in section 190.75, identity theft
in the third degree as defined in section 190.78. unlawful possession of
a skimer device in the second degree as defined in section 190.85,
official msconduct as defined in section 195.00, killing or injuring a
police aninmal as defined in section 195.06, refusing to aid a peace or
police officer as defined in section 195.10, harnming an aninal trained
to aid a person with a disability in the second degree as defined in
section 195.11., harming an aninal trained to aid a person with a disa-
bility in the first degree as defined in section 195.12, escape in the
third degree as defined in section 205.05, absconding fromtenporary
release in the second degree as defined in section 205.16, absconding
from a furlough programas defined in section 205.18, pronoting prison
contraband in the second degree as defined in section 205.20, hindering
prosecution in the third degree as defined in section 205.55, making an
apparently false sworn statenent in the second degree as defined in
section 210.35, neking a punishable false witten statenent as defined
in section 210.45, tanpering with a wtness in the forth degree as
defined in section 215.10, <crimnal contenpt in the second degree as
defined in section 215.50, crimnal possession of methanphetam ne nanu-
facturing material in the second degree as defined in section 220.70,
pronoting prostitution in the fourth degree as defined in section
230.20, riot in the second degree as defined in section 240.05, inciting
to riot as defined in section 240.08, disruption or disturbance of a
religious service, funeral, burial or nenorial service as defined in
section 240.21., harassnent in the first degree as defined in section
240.25, crimnal nuisance in the second degree as defined by section

240.45, disseninating a false registered sex offender notice as defined
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in section 240.48, crimnal interference with health care services or
religious worship in the second degree as defined in section 240.70,
interference, harassnent or intim dation of a service aninal as defined
in section 242.05, harnming a service aninal in the second degree as
defined in section 242.10, dissenination of an unlawful surveillance
image in the second degree as defined in section 250.55, non-support of
a child in the second degree as defined in section 260.05, m Srepresen-
tation by a child day care provider as defined in section 260.31, unlaw
ful fleeing a police officer in a notor vehicle in the third degree as
defined in section 270.25 or any specified offense subject to the
provision relating to hate crinmes as defined in section 485.05 of the
penal law. Additionally, an eligible offense shall not include crinmnal
solicitation, conspiracy, attenpt., or crimnal facilitation to conmt
any violent felony offense as defined in section 70.02 of the penal |aw,
or any sex offense as defined under subdivision two of section one
hundred sixty-eight-a of the correction |aw "Eligible offense" shal
also include reckless driving, as defined by section twelve hundred
twelve of the vehicle and traffic |aw

(b) any non-crimnal offense; or

(c) any youthful offender adjudication.

2. A person having a conviction for no nore than three offenses., who
does not stand convicted of any felony., and who is not required to main-
tain registration under article six-C of the correction law, nmy peti-
tion the court which issued the conviction to conditionally seal up to
three eligible offenses when:

(a) at least five years have passed since the conpletion of a sentence
on an eligible offense; and

(b) such person has not been convicted of a penal |aw offense during
the last seven years and is not the subject of an undi sposed arrest.

3. The petition authorized by this section shall be filed in the court
of record that inposed the sentence upon petitioner for the eligible
offense. On the defendant's notion, the court which inposed the sentence
for the eligible offense may order that the official records and papers
relating to the arrest, prosecution and conviction records for the

matter which they disposed of be conditionally seal ed. Any sealing
ordered pursuant to this section shall also render the associated arrest
anullity. Prior to sealing any arrest records, prosecutions, or

convi ctions:

(a) the sentencing court nust request and receive fromthe division of
crimnal justice services or the federal bureau of investigation a fing-
erprint based crinmnal history record of the defendant, including any
sealed or suppressed information. The division of crinminal justice
services shall also include a crimnal history report, if any, fromthe
federal bureau of investigation regarding any crinmnal history informa-
tion that occurred in other jurisdictions. The division is hereby
authorized to receive such infornmation fromthe federal bureau of inves-
tigation for this purpose. The parties shall be pernitted to examne
these records;

(b) the defendant or court nust identify the eligible offense or
offenses for which relief nmay be granted;

(c) the court nust receive docunentation that the sentence inposed on
the eligible offense or eligible offenses has been conpleted, or if no
such docunentation is reasonably available, a sworn affidavit that the
sentences inposed on the prior offenses have been conpleted;
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(d) the defendant nust pay a two hundred dollar filing fee. The filing
fee my be waived in cases of indigence as deternined by the presiding
j udge.

4. At the request of the defendant or the district attorney the court
may conduct a hearing to consider and review any relevant evidence
offered by either party that would aid the court in its decision whether
to seal the records of the defendant's arrests, prosecutions and
convictions. In making such a deternmination, the court shall consider
any relevant factors, including but not linmted to:

(a) the circunstances and seriousness of the offense or offenses that
resulted in the conviction or convictions;

(b) the character of the defendant. including what steps the petition-
er has taken since the tine of the offense toward personal rehabili-
tation, including treatnment, work, school, or other personal history
that denonstrates rehabilitation

(c) the defendant's crimnal history;

(d) the defendant's civic service record;

(e) the inpact of sealing the defendant's records upon his or her
rehabilitation and his or her successful and productive reentry and
reintegration into society, and on public safety; and

(f) any statenents made by the victimof the offense where there is in
fact a victimof the crine.

5. A decision granting or denying a notion under this section shall be
made in witing and shall state the reasons for the court's ruling,
unl ess the court grants the nption without objection or witten response
by the prosecutor, in which case the court nay issue an order wi thout a
witten decision. If sealing is denied, the applicant nay appeal the
decision in accordance wth subdivision six of this section, or the
applicant may reapply after three years.

6. Either party may appeal as of right from the court's order. The
appealing party nust serve notice of appeal upon the court and the
opposing party within thirty days of the issuance of the court order. If

the order is appealed by the prosecutor, such notice of appeal shall be
deened a stay of the order to seal the records. The prosecutor shal
perfect the appeal within sixty days, or the sealing order shall i nme-

diately take effect unless the court grants an extension of the tine to
perfect the appeal upon good cause shown by the prosecutor. The appea
shall be taken to the sane court to which the appeal of the origina
conviction could have been brought. The standard of review at the inter-
nedi ary appellate court shall be abuse of discretion. The decision of an
internediary appellate court shall be appealable to the court of appeals
upon | eave of the court.

7. Wen a court orders sealing pursuant to this section, all officia
records and papers relating to the arrests, prosecutions, and
convictions, including all duplicates and copies thereof, on file wth
the division of crimnal justice services or any court shall be seal ed
and not nade available to any person or public or private agency;
provided, however, the division shall retain any fingerprints, palm
prints, photographs, or digital inmges of the sane.

8. When the court orders sealing pursuant to this section, the clerk
of such court shall inmmediately notify the conm ssioner of the division
of crimnal justice services and the defendant regarding the records
that shall be sealed pursuant to this section

9. Records sealed pursuant to this subdivision shall be nade avail able
to:

(a) the defendant or the defendant's designated agent;
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(b) qualified agencies, as defined in subdivision nine of section
eight hundred thirty-five of the executive law, and federal and state
law enforcenment agencies, when acting wthin the scope of their |aw
enforcenent duties except that records may not be used solely for [liti-
gation purposes;

(c) any state or local officer or agency with responsibility for the
i ssuance of licenses to possess guns, when the person has nade applica-
tion for such a license; or

(d) any prospective enployer of a police officer or peace officer as
those terns are defined in subdivisions thirty-three and thirty-four of
section 1.20 of this chapter, in relation to an application for enploy-
nment as a police officer or peace officer; provided, however, that every
person who is an applicant for the position of police officer or peace
officer shall be furnished wth a copy of all records obtained under
this paragraph and afforded an opportunity to make an expl anation there-
to.

10. The court shall not seal the defendant's record pursuant to this
section while any charged offense is pending.

11. If, subsequent to the sealing of records pursuant to this subdivi-
sion, a person who is the subject of such records is found guilty of any
m sdeneanor _or felony offense, such records shall be unseal ed i mmedi at e-
ly and remnin unseal ed.

12. The right to nmke an application under this section may not be
waived at the tine a guilty plea is entered on any case in New York
state.

8 3. Subdivision 16 of section 296 of the executive |law, as separately
anended by section 3 of part N and section 14 of part AAA of chapter 56
of the laws of 2009, is amended to read as foll ows:

16. It shall be an unlawful discrimnatory practice, unless specif-
ically required or permitted by statute, for any person, agency, bureau,
corporation or association, including the state and any political subdi-
vi sion thereof, to nake any inquiry about, whether in any formof appli-
cation or otherwise, or to act wupon adversely to the individual
i nvol ved, any arrest or crimnal accusation of such individual not then
pendi ng against that individual which was followed by a term nation of
that crimnal action or proceeding in favor of such individual, as
defined in subdivision two of section 160.50 of the criminal procedure
|l aw, or by a youthful offender adjudication, as defined in subdivision
one of section 720.35 of the crimnal procedure law, or by a conviction
for a violation sealed pursuant to section 160.55 of the crimnal proce-
dure law or by a conviction which is sealed pursuant to section 160.58
of the crimnal procedure law_or by a conviction which is sealed pursu-
ant to section 160.65 of the crimnal procedure law, in connection with
the licensing, enploynent or providing of credit or insurance to such
i ndividual; provided, further, that no person shall be required to
divulge information pertaining to any arrest or crimnal accusation of
such individual not then pending against that individual which was
followed by a termination of that crimnal action or proceeding in favor
of such individual, as defined in subdivision two of section 160.50 of
the crimnal procedure law, or by a youthful offender adjudication, as
defined in subdivision one of section 720.35 of the «crimnal procedure
law, or by a conviction for a violation sealed pursuant to section
160.55 of the criminal procedure law, or by a conviction which is seal ed
pursuant to section 160.58 of the <crimnal procedure law_ _or by a
conviction which is sealed pursuant to section 160.65 of the crimnal
procedure | aw. The provisions of this subdivision shall not apply to the
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licensing activities of governmental bodies in relation to the regu-
lation of guns, firearns and other deadly weapons or in relation to an
application for enploynent as a police officer or peace officer as those
terns are defined in subdivisions thirty-three and thirty-four of
section 1.20 of the crimnal procedure | aw, provided further that the
provisions of this subdivision shall not apply to an application for
enpl oyment or menbership in any | aw enforcenment agency with respect to
any arrest or <crimnal accusation which was followed by a yout hful
of fender adjudication, as defined in subdivision one of section 720.35
of the crimnal procedure law, or by a conviction for a violation seal ed
pursuant to section 160.55 of the crimnal procedure law, or by a
conviction which is sealed pursuant to section 160.58 of the crimnal
procedure law__or by a conviction which is sealed pursuant to section
160.65 of the crimnal procedure |aw

8 4. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw and shall apply to all convictions occurring
prior to, on, and after such date.




