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Introduced by M of A MWEINSTEIN, CUSICK, TITUS, CYMBROW TZ, JAFFEE
HYNDMAN, JENNE, SKCUFI'S, PAULIN, COLTON, ABI NANTI, SEAWRI GHT, SEPULVE-

DA, SANTABARBARA, ZEBROWBKI -- Milti-Sponsored by -- M of A KEARNS
McDONOUGH, RAIA -- read once and referred to the Commttee on | nsur-
ance

AN ACT to anend the insurance law, in relation to unfair claim settle-
ment practices

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The insurance |law is anended by adding a new section 2601-a
to read as foll ows:

8§ 2601-a. Unfair claimsettlenent practices; civil renedy. (a) The
hol der of a policy issued or renewed pursuant to this chapter shall have
a private right of action against any insurer doing business in this
state for dannges as provided in this section upon such policyholder
proving by a preponderance of the evidence that such insurer's refusa
to pay or unreasonable delay in paynent to the policyholder of anpunts
claimed to be due under a policy was not substantially justified. An
insurer is not substantially justified in refusing to pay or in unrea-
sonabl y del ayi ng paynent when the insurer

(1) failed to provide the policyholder wth accurate information
concerning policy provisions relating to the coverage at issue;

(2) failed to effectuate in good faith a pronpt., fair and equitable
settlenent of a claimsubnmitted by such policyholder in which liability
of such insurer to such policyholder was reasonably clear;

(3) failed to provide a witten denial of a policyholder's claim wth
a full and conplete explanation of such denial, including references to
specific policy provisions wherever possible;

(4) failed to nake a final determnation and notify the policyhol der
in witing of its position on both liability for and the insurer's val u-
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ation of a claim wthin six nonths of the date on which it received
actual or constructive notice of the loss upon which the claimis based;

(5) failed to act in good faith by conpelling a policyholder to insti-
tute suit to recover ampunts due under its policy by offering substan-
tially less than the anpunts ultinmately recovered in suit brought by
such policyhol der;

(6) failed to advise a policyholder that a claimnmay exceed policy
limts, that counsel assigned by the insurer nay be subject to a
conflict of interest, or that the policyholder may retain independent
counsel ;

(7) failed to provide, on request of the policyholder or their repre-
sentative, all reports, letters or other docunentation arising fromthe
investigation of a claimand evaluating liability for or valuation of
such claim

(8) refused to pay a claimwthout conducting a reasonable investi-
gati on;

(9) negotiated or settled a claimdirectly with a policyholder known
to be represented by an attorney without the attorney's know edge or
consent. The provisions of this paragraph shall not be deened to prohib-
it routine inquiries to a policyholder to obtain details concerning the
claim

(10) failed to pay on one or nore elenents of a claimwhere there is
no dispute as to liability notw thstanding the existence of disputes as
to other elenents of the claimwhere such paynent can be nade w thout
prejudice to either party; or

(11) acted in violation of section tw thousand six hundred one of
this article or any regul ation pronul gated pursuant thereto.

(b) Any policyholder who establishes liability pursuant to subsection
(a) of this section shall be entitled to recover, in addition to anpunts
due under the policy, interest, costs and disbursenents, conpensatory
damages, and reasonable attorneys' fees incurred by the policyhol der
fromthe date of the loss, in recovering nonies due pursuant to the
terns  of the policy, as well as such additional punitive danages as the
court may allow on a showing that the acts giving rise to liability
occur with such frequency as to indicate a general business practice.

(c) Any policyvholder may recover danmages froman insurer doing busi-
ness in this state pursuant to this section either as part of an action
to recover under the terns of an insurance policy or in a separate
action.

(d) In any trial of a cause of action asserted against an insurer
pursuant to this section, evidence of settlenent discussions witten and
verbal offers to conpronise and other evidence relating to the clains
process shall be adm ssible. |If causes of action relating to liability
of the insurer under the policy and under this section are alleged in
the sane action, the court may bifurcate the trial of issues so as to
avoid prejudice to the insurer on the issue of liability under the poli-
cy and facilitate admissibility of evidence on the causes of action
asserted pursuant to this section.

(e) All anmounts recovered froman insurer as danages and reasonable
attorneys' fees in any action authorized in this section shall be
excluded by the insurer inits determnations of the premuns it wll
charge all policyholders on all policies issued by it.

(f) Not hi ng in this section shall be construed to linmt a
policyholder's right to a trial by jury for any clainms arising under
this section.
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8 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have beconme a law, and shall apply to all
acts and omi ssions by insurers occurring on or after such effective
dat e.



