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January 17, 2017

Introduced by M of A SCH MM NGER, MAGNARELLI -- read once and referred
to the Cormittee on Ways and Means

AN ACT to anmend the tax law, in relation to providing for direct private
assistance to energing technology conpanies through the trading of
their existing but unused research and devel opnent credits and their
exi sting but unused net operating | oss deductions to existing corpo-
rations and partnerships in return for private assistance

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "Small New York Based Hi gh- Technol ogy Busi ness | nvestnent Tax Credit
Act".

§ 2. The tax law is anmended by adding a new section 212 to read as
foll ows:

8 212. Corporation business tax benefit certificate transfer program
1. (a) The departnent shall establish a corporation business tax benefit
certificate transfer programto allow new or expanding enerqging technol -
ogy and bi otechnol ogy conpanies in this state having unused anpunts of
research and developnent tax credits otherwi se allowable pursuant to
subparagraph (i) of paragraph (b) of subdivision one of section two
hundred ten-B of this article, which cannot be applied for the credit's
tax year, and unused net operating loss carryovers pursuant to section
two hundred eight of this article to surrender those tax benefits for
use by other corporations established under the business corporation |aw
and subject to the provisions of this article in exchange for private
financial assistance to be provided those taxpayers or expandi ng energ-
ing technol ogy and biotechnol ogy conpanies. Such taxpayers shall be
provided with a corporation business tax benefit certificate to be
devel oped by the conm ssioner.

(b) The conmissioner, in cooperation with the commi ssioner of econonic
devel opnent, shall review and approve applications by new or expanding

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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energing technology and biotechnology conpanies in this state having
unused but otherw se allowable carryovers of research and devel opnent
tax credits and otherw se allowable net operating | 0SS carryovers pursu-
ant to subparagraph (i) of paragraph (b) of subdivision one of section
two hundred ten-B of this article and section two hundred eight. respec-
tively, to surrender those tax benefits in exchange for private finan-
cial assistance to be mrde to a corporation filing pursuant to this
article, which has obtained a corporation business tax benefit certif-
icate in an anmpunt equal to at |east seventy-five percent of the anpunt
of the surrendered tax benefits.

(c) The commi ssioner shall calculate the value of the net operating
loss carryover for purposes of the benefit certificate equal to the
anount of the carryover tinmes the applicable business allocation
percentage and tax rate of the energing technol ogy or biotechnol ogy
conpany.

(d) The conmissioner., in cooperation with the comni ssioner of econonic
devel opnent, shall review and approve applications by taxpayers pursuant
to the provisions of this article to acquire surrendered tax benefits
approved pursuant to paragraph (b) of this subdivision, which shall be
issued in the formof corporation business tax benefit transfer certif-
icates, in exchange for private financial assistance to be nade by the
taxpayer in an anpunt equal to at least seventy-five percent of the
ampunt of the surrendered tax benefit of an energing technol ogy or
bi ot echnol ogy conpany in the state. The private financial assistance
shall assist in funding expenses incurred in connection with the opera-
tion of a new or expanding energing technol ogy or biotechnology conpany
in the state, including but not limted to the expenses of fixed assets,
such as the construction and acquisition and devel opnent of real estate,
material s, start-up, t enant fit-out, working capital, salaries,

research, and devel opnent expenditures.
(e) The commi ssioner shall coordinate the applications, in conjunction

with the departnent of econom c devel opnent, for surrender and acquisSi -
tion of unused but otherwi se allowable tax benefits pursuant to this
section in a manner that can best stimulate and encourage the extension
of private financial assistance to new and expandi ng energi ng technol ogy
and bi otechnology conpanies in this state into a witten agreenent with
such conpany concerning the terns and conditions of the private finan-
cial assistance made in exchange for the certificate. The witten agree-
nent may contain terns concerning the maintenance by the new or expand-
ing energing technol ogy or biotechnol ogy conpany of a headquarters or a
base of operation in this state.

2. (a) A taxpayer that has acquired a corporation business tax benefit
certificate pursuant to the provisions of paragraph (b) of this subdivi-
sion that includes the right to a net operating |oss carryover deduction
shall attach that certificate to any return the taxpayer is required to
file and shall otherwise apply the net operating |oss carryover
deduction as evidenced by the certificate according to the provisions of

ar agr aph b) of subdivision one of this section and any rules or requ-
lations the conmmi ssioner nay adopt to carry out the provisions of this
section.

(b) A new or expanding energing technol ogy or biotechnol ogy conpany
that has surrendered an unused net operating |oss carryover pursuant to
the provisions of section twd hundred eight of this article shall not be
allowed a net operating |oss carryover deduction based upon the right to

such a deduction, as evidenced by such corporation business tax benefit
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certificate, and shall attach a copy of the certificate to any return
the taxpayer is required to file.

3. (a) A taxpayer that has acquired a corporation business tax benefit
certificate pursuant to subdivision one of this section that includes
the right to a research and devel opnent tax credit carryover pursuant to
subparagraph (i) of paragraph (b) of subdivision one of section two
hundred ten-B of this article shall attach that certificate to any
return the taxpayer is required to file and shall otherwise apply the
credit carryover, as evidenced by the certificate, according to the
provi sions of paragraph (b) of subdivision one of this section and any
rules or requlations the conmissioner may adopt to carry out the
provisions of this section.

(b) A new or expanding technology or biotechnology conpany that has
surrendered an unused research and devel opnent tax credit carryover
shall not be allowed a research and developnent tax credit carryover
based upon the right to such a credit carryover, as evidenced by the
corporation business tax benefit certificate, and shall attach a copy of
the certificate to any return the taxpayer is required to file.

4. For the purposes of this section, the following terns have the
foll owi ng neani ngs:

(a) "Advanced conputing" neans a technology used in the designing and
devel oping of conputing hardware and software. including innovations in
designing the full spectrumof hardware from hand-held calculators to
super conputers, and peripheral equipnent.

(b) "Advanced naterials" neans naterials wth engineered properties
created through the devel opnent of specialized processing and synthesis
technol ogy, including ceranmics, high value-added netals, electronic
materials, conposites, polyners, and biomaterials.

(c) "Biotechnology" neans the continually expanding body of fundanen-
tal know edge about the function of biological systens from the macro
level to the nolecular and subatomc levels, as well as novel products,
services, technol ogies, and sub-technol ogi es developed as a result of
insights gained fromresearch advances which add to that body of funda-
nent al know edge.

(d) "Control", with respect to a corporation, neans ownership, direct-
ly or indirectly, of stock possessing eighty percent or nore of the
total conbined voting power of all classes of the stock of the corpo-
ration entitled to vote; and "control", with respect to a trust, neans
ownership, directly or indirectly, of eighty percent or nore of the
beneficial interest in the principal or incone of the trust. The owner-
ship of stock in a corporation, of a capital or profits interest in a
partnership or association, or of a beneficial interest in a trust shal
be deternined in accordance with the rules for constructive ownership of
stock provided in subsection (c) of section 267 of the federal Interna
Revenue Code of 1986, 26 U.S.C. 8267, other than paragraph (3) of
subsection (c) of such section.

(e) "Controlled group” neans one or nore chains of corporations
connected through stock ownership with a commobn parent corporation if
st ock possessing at |east eighty percent of the voting power of al
classes of stock of each of the corporations is owned directly or indi-
rectly by one or nore of the corporations and the commbn parent owns
directly stock possessing at |east eighty percent of the voting power of
all classes of stock of at |east one of the other corporations.

(f) "Electronic device technology" neans a technology involving mcro-

el ectronics, sem conductors, electronic equipnent, and instrunentation
radio frequency, mcrowave, and mllineter electronics, and optical and
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optic-electrical devices, or data and digital comunications and inagi hg
devi ces.

(g) "Environnental technology" neans assessnent and prevention of
threats or danage to hunan health or the environnent., environnental
cl eanup, or the developnent of alternative energy sources.

(h) "Medical device technology" nmeans a technology involving any
nedi cal equi pnment or product (other than a pharmaceutical product t hat
has therapeutic value, diagnostic value, or both, and is regul ated by
the federal Food and Drug Adm nistration.

(i) "Partnership" neans a syndicate, group, pool, joint venture, or
ot her unincorporated organi zation through or by neans of which any busi -
ness, financial operation, or venture is carried on., and which is not a
trust or estate, a corporation, or a sole proprietorship.

(j) "Pilot scale nmanufacturing"” neans design, construction, and test-
ing of preproduction prototypes and nodels in the fields of advanced
conputing, advanced materials, biotechnology, electronic device technol -
ogy, environnental technology, and nedical device technology, other than
for commercial sale, excluding sales of prototypes or sales for narket
testing, if total gross receipts from such sales of the product,
service, or process do not exceed one mllion dollars.

(k) "Qualified investnent" neans the non-refundable investnent at risk
in a small New York-based high technol ogy business by a taxpayer that is
not a related person of the small New York based high-technol ogy busi-
ness, the transfer of which is in connection with a transaction in
exchange for stock, interest in partnerships or joint ventures, licenses
(exclusive or non-exclusive), right to use technology, narketing rights,
warrants, options, or any itemsinlar to those included in this para-
graph, including but not linmted to options or rights to acquire any of
the itens included in this paragraph.

(1) "Qualified research expenses"” neans qualified research expenses,
as defined in section 41 of the federal Internal Revenue Code of 1986,
26 U.S.C. 8§ 41, as in effect on June thirtieth, nineteen hundred nine-

ty-two, in the fields of environnental technology or nedical device
t echnol ogy.

(M "Rel ated person" neans:

(1) a corporation, partnership. association, or trust by the taxpayer;

(2) an individual., corporation, partnership. association., or trust
that is in the control of the taxpayer;

(3) a corporation, partnership, association, or trust controlled by an
individual, corporation, partnership, association, or trust that is in
the control of the taxpayer:; or

(4) a nmenber of the sanme controlled group as a taxpayer

(n) "Small New York based hi gh-technology business" neans a corpo-
ration doing business enploying or owning capital or property., or main-
taining an office, in this state that has qualified research expenses
paid or incurred for research conducted in this state or conducts pil ot
scale manufacturing in this state, and has fewer than two hundred twen-
ty-five enployees, of whom seventy-five percent are New York-based

enpl oyees filling a position or job in this state.
(0) "Tax year" neans the fiscal or calendar accounting vyear of a
t axpayer.

8 3. The tax law is anended by adding a new section 606-a to read as
foll ows:

8 606-a. Noncorporation tax benefit certificate transfer program (a)
(1) The departnent shall establish a corporation business tax benefit

certificate transfer programto allow new or expandi ng energing technol -
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ogy and bi otechnol ogy conpanies in this state having unused anpunts of
research and developnent tax credits otherw se allowable pursuant to
subparagraph (A) of paragraph two of subsection (a) of section six
hundred six of this article, which cannot be applied for the credit's
tax year, and unused net operating |loss carryover pursuant to subsection
(b) of section six hundred seventeen and subsection (b) of section six
hundred thirty-three of this article to surrender such tax benefits for
use by other entities subject to the provisions of this article in
exchange for private financial assistance to be provided such taxpayers
or expanding energing technology and biotechnology conpanies. Such
taxpayers shall be provided with a noncorporation business tax benefit
certificate to be devel oped by the conmi ssioner.

(2) The conmi ssioner, in cooperation wth the conmissioner of the
departnent of economic developnent, shall review and approve applica-
tions by new or expanding technology and bi otechnol ogy conpanies in this
state having unused but otherw se allowable carryover of research and
developnment tax credits and otherwise allowable net operating |oss
carryovers pursuant to either subparagraph (A) of paragraph two of
subsection (a) of section six hundred six or subsection (b) of section
six _hundred seventeen or subsection (b) of section six hundred thirty-
three of this article, respectively, to surrender those tax benefits in
exchange for private financial assistance to be nmmde to a taxpayer
filing pursuant to this article who has obtained a noncorporation busi-
ness tax benefit certificate in an ampunt equal to at |east seventy-five
percent of the anpbunt of the surrendered tax benefits.

(3) The commi ssioner shall calculate the value of the net operating
loss carryover for purposes of the benefit certificate equal to the
anount of the carryover tinmes the applicable business allocation
percentage and tax rate of the energing technol ogy or biotechnol ogy

conpany.
(4) The conmi ssioner, in cooperation with the commissioner of the

departnent of economic devel opnent, shall review and approve applica-
tions by taxpayers subject to the provisions of this article to acquire
surrendered tax benefits approved pursuant to paragraph two of this
subsection, which shall be issued in the form of noncorporation business
tax benefit transfer certificates, in exchange for private financial
assistance to be nmade by the taxpayer in an anmpunt equal to at |east
seventy-five percent of the anpunt of the surrendered tax benefit of an
energing technology or biotechnology conpany in the state. The private
financial assistance shall assist in funding expenses incurred in
connection wth the operation of a new or expanding energi ng technol ogy
or biotechnol ogy conpany in the state, including but not linited to the
expenses of fixed assets, such as the construction and acquisition and
devel opnment of real estate, materials, start-up, tenant fit-out, working
capital, salaries, research, and devel opnent expenditures.

(5) The comm ssioner shall coordinate the applications, in conjunction
with the departnent of econom c devel opnent. for surrender and acqui Si-
tion of unused but otherw se allowable tax benefits pursuant to this
section in a manner that can best stimulate and encourage the extension
of private financial assistance to new and expandi ng energi ng technol ogy
and bi otechnology conpanies in this state into a witten agreenent with
such conpany concerning the terns and conditions of the private finan-
cial assistance nmade in exchange for the certificate. The witten agree-
nent may contain terns concerning the maintenance by the new or expand-

ing energing technol ogy or biotechnol ogy conpany of a headquarters or a
base of operation in this state.
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(b)(1) A taxpayer that has acquired a noncorporation business tax
benefit certificate pursuant to the provisions of paragraph tw of
subsection (a) of this section that includes the right to a net operat-
ing loss carryover deduction shall attach that certificate to any return
the taxpayer is required to file and shall otherw se apply the net oper-
ating loss carryover deduction, as evidenced by the certificate, accord-
ing to the provisions of paragraph two of subsection (a) of this section
and any rules or regulations the conm ssioner may adopt to carry out the
provisions of this section.

(2) A new or expanding energing technol ogy or biotechnol ogy conpany
that has surrendered an unused net operating |oss carryover pursuant to
the provisions of subsection (b) of section six hundred seventeen and
subsection (b) of section six hundred thirty-three of this article shal
not be allowed a net operating |loss carryover deduction based upon the
right to such a deduction, as evidenced by such noncorporation business
tax benefit certificate, and shall attach a copy of the certificate to
any return the taxpayer is required to file.

(c) (1) A taxpayer that has acquired a noncorporation business tax
benefit certificate pursuant to subsection (a) of this section that
includes the right to a research and devel opnent tax credit carryover
shall attach that certificate to any return the taxpayer is required to
file and shall otherwi se apply the credit carryover, as evidenced by the
certificate, according to the provisions of paragraph two of subsection
(a) of this section and any rules or regqulations the conm ssioner nay
adopt to carry out the provisions of this section.

(2) A new or expanding energing technol ogy or biotechnol ogy conpany
that has surrendered an unused research and developnent tax credit
carryover shall not be allowed a research and devel opnent tax credit
carryover based upon the right to such a credit carryover, as evidenced
by the noncorporation business tax benefit certificate, and shall attach
a copy of the certificate to any return the taxpayer is required to
file.

(d) For the purposes of this section, the following terns shall have
the foll ow ng neanings:

(1) "Advanced conputing" neans a technology used in designing and
devel oping conputing hardware and software, including innovations in
designing the full spectrumof hardware from hand-held calculators to

super conputers, and peripheral equipnent.
(2) "Advanced materials" neans materials wth engineered properties

created through the devel opnent of specialized processing and synthesis
technol ogy, including ceranmics, high value-added netals, electronic
materials, conposites, polyners, and biomaterials.

(3) "Biotechnology" neans the continually expanding body of fundanen-
tal know edge about the function of biological systens from the nmcro
level to the nolecular and subatomc levels, as well as novel products,
services, technol ogi es., and sub-technol ogies developed as a result of
insights gained fromresearch advances which add to that body of funda-
nent al _know edge.

(4) "Control", with respect to a corporation, neans ownership, direct-
ly or indirectly, of stock possessing eighty percent or nore of the
total conbined voting power of all classes of the stock of the corpo-
ration entitled to vote; and "control"”, with respect to a trust, neans
ownership, directly or indirectly, of eighty percent or nore of the
beneficial interest in the principal or incone of the trust. The owner-
ship of stock in a corporation, of a capital or profits interest in a
partnership or association, or of a beneficial interest in a trust shal
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be deternined in accordance with the rules for constructive ownership of
stock provided in subsection (c) of section 267 of the federal Interna
Revenue Code of 1986, 26 U. S.C. § 267. other than paragraph (3) of
subsection (c) of such section.

(5) "Controlled group” neans one or nore chains of corporations
connected through stock ownership with a conmmon parent corporation if
stock possessing at least eighty percent of the voting power of al
classes of stock of each of the corporations is owned directly or indi-
rectly by one or nore of the corporations and the conmobn parent owns
directly stock possessing at |east eighty percent of the voting power of
all classes of stock of at |east one of the other corporations.

(6) "Electronic device technology" neans a technol ogy involving mncro-
el ectronics, seniconductors, electronic equipnent, and instrunentation,
radio frequency, mcrowave, and mllinmeter electronics, and optical and
optic-electrical devices, or data and digital conmunications and imaging
devices.

(7) "Environnental technology" neans assessnent and prevention of
threats or damage to hunman health or the environnent, environnenta
cl eanup, or the developnent of alternative energy sources.

(8) "Medical device technology" neans a technology involving any
nedi cal equi pnent or product (other than a pharnaceutical product) that
has therapeutic value, diagnostic value, or both, and is requlated by
the federal Food and Drug Adm nistration.

(9) "Partnership" neans a syndicate, group. pool., joint venture or
ot her uni ncorporated organi zation through or by neans of which any busi -
ness, financial operation, or venture is carried on, and which is not a
trust or estate, a corporation, or a sole proprietorship.

(10) "Pilot scale manufacturing"” neans design, construction, and test-
ing of preproduction prototypes and nodels in the fields of advanced
conputing, advanced materials, biotechnology, electronic device technol -
ogy. environnental technology, and nedical device technology, other than
for commercial sale, excluding sales of prototypes or sales for market
testing, if total gross receipts from such sales of the product,
service, or process do not exceed one nmillion dollars.

(11) "Qualified investnent" neans the non-refundable investnent at
risk in a small New York-based high technol ogy business by a taxpayer
that is not a related person of the small New York based hi gh-technol ogy
business, the transfer of which is in connection with a transaction in
exchange for stock, interest in partnerships or joint ventures, licenses
(exclusive or non-exclusive), rights to use technology., marketing
rights, warrants, options, or rights to acquire any of the itens sinmlar

to those included in this paragraph, including but not limted to
options or rights to acquire any of the itens included in this para-
araph.

(12) "Qualified research expenses" neans qualified research expenses,
as defined in section 41 of the federal Internal Revenue Code of 1986
26 U.S.C. § 41, as in effect on June thirtieth, nineteen hundred nine-

ty-two, in the fields of environnental technology or nedical device
technol ogy.

(13) "Rel ated person" neans:

(A) a corporation, partnership, association, or trust by the taxpayer:;

(B) an individual., corporation, partnership. association, or trust
that is in the control of the taxpayer;

(C) a corporation, partnership. association, or trust controlled by an
individual, corporation., partnership. association, or trust that is in
the control of the taxpayer:; or
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(D) a nenber of the sane controlled group as the taxpayer.

(14) "Small New York based hi gh-technol ogy busi ness" neans a corpo-
rati on doi ng business enploying or owning capital or property, or nmin-
taining an office., in this state that has qualified research expenses

paid or incurred for research conducted in this state or conducts pil ot
scale manufacturing in this state, and has fewer than two hundred twen-
ty-five enployees, of whom seventy-five percent are New York-based

enpl oyees filling a position or job in this state.
(15) "Tax vear" neans the fiscal or calendar accounting year of a
t axpayer.

8 4. This act shall take effect imediately and shall apply to taxable
years whi ch comence on or after January 1, 2018.



