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STATE OF NEW YORK

1903

2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

January 13, 2017

Introduced by M of A FAHY, LENTOL, AUBRY, MDONALD, STECK, GOTTFRI ED
MAGNARELLI, CRESPO, SEPULVEDA, ARROYO, S| MOTAS, MAGEE, COLTON, CROUCH
MONTESANO, RAI A, ROSENTHAL, WOERNER, JENNE, BRI NDI SI, MOSLEY, PALMESA-
NO, BRONSQN, SKOUFI'S, BARCLAY, BLANKENBUSH, CAHI LL, STEC, MJRRAY,
BARRETT, PEOPLES-STOKES, BUTLER, LUPARDO, LALOR, PICHARDO, RI VERA
STI RPE, WALKER, JAFFEE, O DONNELL, FI NCH RAMOS, RYAN, HUNTER, DAVI LA,
GRAF, RODRI GUEZ, BRABENEC, OIS, TITUS, PERRY, OAKS, MAYER, GUNTHER,
ENGLEBRI GHT, WEPRIN, KEARNS, ORTIZ, RICHARDSON, HYNDMAN, ABBATE
BUCHWALD, ZEBROWSKI, SIMON, SEAWRI GHT, @G.ICK, BLAKE, COOK, GALEF,
G GAlIO HAWEY, HEVESI, H KIND, LIFTON, LOPEZ, SKARTADCS -- read once
and referred to the Conm ttee on Codes

AN ACT to anend the county |law, the executive law and the state finance
law, in relation to indigent defense services

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings and declaration. It is a fundanmenta
right of all persons in the United States to be represented by counsel
in all crimnal prosecutions. In the case of Gdeon v. WAinwight, 372
US 335 the United States Suprenme Court ruled that indigent persons
accused in state felony cases who were unable to afford counsel had a
constitutional right to be defended by an appointed attorney paid by the
state. Subsequently, the Suprenme Court determ ned that indigent persons
accused of any crimnal charge that could result in inprisonnent, wheth-
er a felony or m sdeneanor, are entitled to counsel at the expense of
the state.

New York state has chosen to fulfill its obligation to provide repre-
sentation to indigent persons accused of a crine by requiring each coun-
ty outside New York city and New York city to inplenent and fund a plan
to provide such representation. In 2006 the Conm ssion on the Future of
I ndi gent Legal Services concluded that a system of county operated and
funded indigent defense services failed to satisfy the constitutiona

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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obligation to protect the rights of indigent persons accused of a crine.
Such Commi ssi on recomrended that funding for indigent |egal services
come fromthe State's general fund rather than fromthe counties.

New York state has entered into an agreenent to settle a class action
| awsuit that alleged deprivation of the right to counsel in five coun-
ties. The agreenent acknowl edges that the Ofice of Indigent Lega
Services and the |Indigent Legal Services Board are authorized "to noni-
tor and study indigent |legal services in the state, to recomrend neas-
ures to inprove those services, to award grant nonies to counties to
support their indigent representation capability, and to establish
criteria for the distribution of such funds.” Wile the settlenent
agreenment pertains to only five counties, its criteria establish a stan-
dard for providing indigent |legal services that should apply statew de.

The legislature finds and declares that in all crimnal proceedings
agai nst people unable to afford counsel, New York state is constitu-
tionally required to provide public defense services. The |legislature
further finds that the state is obligated to undertake initiatives to
inmprove the quality of indigent defense, ensure representation at
arrai gnment, inplement caseload standards for providers of indigent
| egal services, and inplenent statew de standards for determining eligi-
bility for nmandated representation. Mandating counties to finance the
state's obligation to provide indigent |egal services inposes a signif-
icant uncontrollable financial burden on counties dependent on rea
property taxes to fund needed services, and subject to a state inposed

tax cap.

The legislature finds and declares that in order to fulfill its
constitutional obligation to provide indigent |egal services, the state
shall pay counties the full ambunt necessary to ensure the delivery of

quality legal services for indigent crimnal defendants in a consistent
manner throughout the State.

8§ 2. Section 722-e of the county |law, as added by chapter 878 of the
|l aws of 1965, is anended to read as foll ows:

8§ 722-e. Expenses. Al expenses for providing counsel and services
other than counsel hereunder shall be a county charge or in the case of
a county wholly located within a city a city charge to be paid out of an
appropriation for such purposes and shall be reinbursed by the state to
the county or city providing such services, provided, however, that in
the state fiscal year beginning:

(a) April first, two thousand eighteen, the state shall provide
reinbursenent for not less than twenty-five percent of such expenses:
and

(b) April first, twd thousand nineteen, the state shall provide
reinmbursenent for not less than thirty-five percent of such expenses:;
and

(c) April first, two thousand twenty, the state shall provide
rei nbursenent for not less than forty-five percent of such expenses; and
(d) April first, two thousand twenty-one, the state shall provide
rei nbursenent for not less than fifty-five percent of such expenses; and
(e) April first, two thousand twenty-two, the state shall provide
rei nbursenent for not less than sixty-five percent of such expenses; and
(f) April first, two thousand twenty-three, the state shall provide

rei nbursenent for not [ ess than seventy-five percent of such expenses;
and

(g) every vear thereafter, the state shall provide reinbursenent for
the full anmpbunt of such expenses.
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8§ 3. Subdivision 3 of section 832 of the executive lawis amended by
addi ng a new paragraph (n) to read as foll ows:

(n) to adopt., pronulgate, anend or rescind rules and regulations to
carry out the provisions of this section, including to (i) ensure the
presence of counsel at the first appearance of any eligible defendant
charged with a crinme, (ii) establish casel oad/workload regulations for
attorneys providing mandated representation, and (iii) inprove the qual -
ity of mandated representation.

8 4. Subdivision 3 of section 98-b of the state finance |law, as
anended by section 2 of part E of chapter 56 of the Ilaws of 2010, is
anended to read as foll ows:

3. Ampunts distributed from such fund shall be |imted to amunts
appropriated therefor and shall be distributed as foll ows:

(a) The office of court admi nistration may expend a portion of the
funds available in such fund to provide assigned counsel paid in accord-
ance wth section thirty-five of the judiciary law, up to an annual sum
of twenty-five mllion dollars.

(b) [A¢] Ln addition to the ampunts paid to each county and the city
of New York pursuant to section seven hundred twenty-two-e of the county
law and in accordance with sections eight hundred thirty-two and ei ght
hundred thirty-three of the executive law an annual anmount [ef—f ety

duipg—its—twe—thousand—naipe—twothousandtenfiscal year] shall be
paid to such counties and city equal to the anpbunt paid from such fund
to such counties and city in March two thousand ten.

(c) [Whir—thetHrst—HHeendays—olMirch—twe—theusand—el-even—each
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4] Remmining anmounts within such fund, after accounting for annual
paynents required in paragraphs (a)[~] and (b) [ard—e)>] of this subdi-
vision and subparagraph (iii) of paragraph (a) of subdivision two of
this section shall be distributed in accordance wth sections eight
hundred thirty-two and eight hundred thirty-three of the executive |aw.

8 5. This act shall take effect April 1, 2018.



