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STATE OF NEW YORK

11050

| N ASSEMBLY

June 1, 2018

Introduced by COW TTEE ON RULES -- (at request of M of A Lupardo) --
read once and referred to the Comm ttee on Aging

AN ACT to anmend the elder law, in relation to the Iong-term care onbuds-
man program

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 218 of the elder |aw, paragraph (b) of subdivision
1 as anended by section 1 of chapter 462 of the laws of 2015, subpara-
graph 3 of paragraph (c) of subdivision 3 as amended by chapter 95 of
the laws of 2004, paragraph (g) of subdivision 3 as added by chapter 462
of the laws of 2015, and subparagraph 2 of paragraph (a) of subdivision
7 as anended by chapter 230 of the |laws of 2004, is anmended to read as
fol | ows:

§ 218. [Leng—tern] Long-term care onmbudsman. 1. Definitions. For the
purposes of this section, the following terns shall have the follow ng
meani ngs:

] "Adm nistrative action” shall nmean any action or decision by an
owner, enployee, or agent of a long-termcare facility, or by a govern-
nent agency, which affects the provision of service to residents of or
applicants for adm ssion to long-termcare facilities.

(b) "Imediate fam ly" pertaining to conflicts of interest, shall nean
a nmenber of the household or a relative with whomthere is a close
personal or significant financial relationship.

(c) "lLocal onbudsman entity" shall nean any entity designated to oper-
ate a local long-termcare onbudsman program

[ oy—Lteng—tern] (d) "Long-termcare facilities" shall nean residen-
tial health <care facilities as defined in subdivision three of section
twenty-ei ght hundred one of the public health law ] adult care facili-
ties as defined in subdivision twenty-one of section two of the social

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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services law, including those adult hones and enriched housing prograns
licensed as assisted living residences, [as—defined—n] pursuant to
article forty-six-B of the public health law~]: or any facilities which
hol d thensel ves out or advertise thensel ves as providing assisted living
services and which are required to be licensed or certified under the
social services law or the public health law. Wthin the ambunts appro-
priated therefor, [—erg—tern "long-termcare facilities" shall also

nmean managed [leng—te+rw long-term care plans and approved nanaged [+ehg
tern long-termcare or operating denonstrations as defined in section

forty-four hundred three-f of the public health law and the term"resi-
dent", "residents", "patient" and "patients" shall also include enrol-
| ees of such pl ans.

seet—eh—]
e) "long-term care onbudsnman” or "onbudsman" shall nmean a person who

(1) is an enployee or volunteer of the state office for the aging or
of a designated | ocal onbudsnman entity and represents the state 1|ong-
term care onbudsnman program

(2) has been verified as having successfully conpleting a certif-
ication training program devel oped by the state onmbudsman; and

(3) has a current designation as a long-term care onbudsman by the
state long-term care onbudsnan.

(f) "Resident representative" shall nean either of the follow ng:

(1) an individual chosen by the resident to act on behalf of the resi-
dent in order to support the resident in decision-nmaking; access
nedical, social, or other personal information of the resident; manage
financial matters; or receive notifications;

(2) a person authorized by state or federal |aw (including but not
limted to agents under power of attorney. representative payees, and
other fiduciaries) to act on behalf of the resident in order to support
the resident in decision-naking; access nedical, social, or other
personal information of the resident; manage financial nmatters; or
receive notifications;

(3) a legal representative, as used in section 712 of the older Aneri-
cans act of 1965, as anended; or

(4) the court-appointed guardian or conservator of the resident.

(5) Nothing in this section is intended to expand the scope of author-
ity of any resident representative beyond that authority specifically
authorized by the resident, state or federal law, or a court of conpe-
tent jurisdiction.

(g) "State long-term care onbudsman” or "state onbudsman" shall nean
the individual who heads the office of the state long-term care onbuds-
man _and is responsible to personally, or through representatives of the
office of the state long-termcare onbudsnman., fulfill the functions,
responsibilities and duties of the office of the state long-term care
onbudsman.

(h) "WIIful interference" shall nean actions or inactions taken by an
individual in an attenpt to intentionally prevent, interfere with, or
attenpt to inpede an onbudsman from perfornming any of the functions or
responsibilities of the office of the state |ong-term care onbudsnan.

2. Ofice of the state |long-termcare onbudsnman established. (a) There
is hereby established within the state office for the aging an office of

t he state [Leng—41y4ﬁ Iongjtern1 care onbudsnpn [ fo—the purpose of
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] whlch shaII be headed bv the state Iond term care

onbudsman, who shall carry out, directly and/or through |ocal onbudsnan
entities, the duties set forth in this section.

(b) The office of the state long-termcare onbudsnan is a distinct
entity, separately identifiable, and located within the state office for
the aging.

(c) The state office for the aging shall provide the long-term care
onbudsman program with |egal counsel that is adequate, available, has
conpetencies relevant to the | egal needs of the program and is without
conflict of interest as determined by the state office for the aging in
consultation with the state |ong-term care onbudsnan

(d) The state office for the aging shall not establish personnel poli-
cies or practices which prohibit the onbudsman from perform ng the func-
tions and responsibilities of the onbudsman, as set forth in this
section.

(e) Nothing in this section shall prohibit the state office for the
aging fromrequiring that the state onbudsnman., or other enpl oyees of the
office of the state long-term care onbudsnman, adhere to the personne
policies and procedures of the state office for the aging.

3. State [lenrg—tern] long-term care onbudsman. (a) The director of the
state office for the aging shall appoint a full-tine state [Lehg—44w4ﬂ
| ong-termcare onbudsnan to admi nister and supervise the office of th

state [lenrg—tern] long-term care onbudsnan.
(b) The state onbudsnan shal |l be selected from anong individuals with

expertise and experience in [thefields—oftongters Iong-tern1care and
advocacy, long-term services and supports or other direct services for
ol der persons or individuals with disabilities, consunmer-oriented public
policy advocacy, |eadership and program managenent skills, negotiation
and problemresolution skills, and with other qualifications deternned
by the director of the state office for the aging to be appropriate for
t he position.

(c) Any actual and potential conflicts of interest shall be identified
and addressed in accordance with subdivision ten of this section.

(d) The state onmbudsman [shal], personally or through authorized
representatives [as—prov-ded—tor—n—paragraph—d—ot—thi-s—subdiad-si-or]
shal | :

(1) identify, investigate and resol ve conplaints that are nmade by, or
on behalf of, [lerg—tern] long-termcare residents in this state and
that relate to actions, inactions or decisions that may adversely affect
the health, safety and welfare or rights of such residents; |[p+rowv-ded-
however——+that] the state onbudsman [ shall—ediately] may refer to the
appropriate investigatory agency information obtained during the inves-
tigation of a conplaint which suggests the possible occurrence of phys-
i cal abuse, mistreatnent or neglect or Medicaid fraud, in accordance
wi t h [ procedures—establi-shed—by—the—state—onbudsiwanr] the ol der Anericans
act of 1965, as anended and the regulations pronul gated thereunder as
well as rules and regulations pronul gated by the state office for the
agi ng; provided, however, that upon consent of the resident, the onbuds-
man _or state onbudsnan shaII |nned|atelv make such referral [ Sueh

heaLLh——Lamp] hbthlng in th|s sectlon shaII be construed as author|2|ng
the state onbudsnman to inpose a resolution unacceptable to either party



OCOO~NOUIRWNPEF

A. 11050 4

involved in a conplaint or to assune powers del egated to the conm ssion-
er of health or the department of health pursuant to article twenty-
eight of the public health aw or to the conm ssioner of the office of
children and famly services or the office of children and famly
services pursuant to the social services law, nor does it authorize the
state onbudsman to investigate final administrative deterninations nade
pursuant to |aw by such commissioners iif such decisions becone the
subj ect of conplaints to the state onbudsman;

(2) provide services to assist residents in protecting their health,
safety, welfare and rights, including but not linmted to representing
the interests of residents before governnental agencies and seeking
appropriate admnistrative, legal and other remedies to protect their
wel fare, safety, health and rights;

(3) informthe residents about neans of obtaining services provided by
[ poblic—health —social services and veterans affairs or] the long-term
care onbudsman program and ot her public agenci es;

(4) analyze, comment on, and nonitor the devel opnent and inplenenta-

tion of federal, state and local |aws, regulations [e+]. policies [wth

spa%e] and actlons that pertain to the health, safety, welfare, and
rights of the residents of long-termcare facilities and services in the
state;

(5) [+p—<consultationwith the director—establish procedures for the]
ensure that residents have regular and tinely access to the services
provided through the | ong-term care onbudsnman program and that residents
and conplainants receive tinmely responses to requests for informtion
and conpl ai nts;

(6) recomend changes in federal, state and local laws, reqgulations,
policies, and actions pertaining to the health, safety, welfare, and
rights of residents;

(7) develop a certification training [ef—the—authorized—represen—
tatives—and—of—toeal] program and continuing education for onbudsnen
[ apd—their—statf] which at a mininmum shall specify the m ni mum hours of
training, the annual nunber of hours of in-service training, and the
content of the training, including, but not linmted to, training relat-
ing to federal, state, and local |laws, regulations, and policies with

respect to [+erg—tern] long-termcare facilities in the state investi -
gative and resolution technigues, and such other training-related

matters as the state onmbudsman determines to be appropriate; [anrd

(6] (8) provide adninistrative and technical assistance to |long-term
care onbudsnen and | ocal onbudsnan entities;

(9) make determnations and establish positions of the office of the
state long-term care onbudsman, without necessarily representing the
deternminations or positions of the state office for the aging;

(10) recommend to the director of the state office for the aging poli-
cies and procedures for the state long-term care onbudsnan program

(11) coordinate with and pronpte the devel opnent of citizen organiza-
tions consistent with the interests of residents;

(12) pronote, provide technical support for the developnent of, and
provide ongoing support as requested by resident and famly councils to
protect the well-being and rights of residents;

(13) provide leadership to statewi de systens advocacy efforts of the
office of the state long-term care onbudsman on behalf of long-termcare
facility residents, including coordination of systens advocacy efforts
carried out by representatives of the office of the state long-termcare
onbudsman;
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(14) in accordance with applicable state contracting procedures, coor-
dinate with the state office for the aging in the review and approval of
pl ans or contracts governing |local onbudsnman entity operations;

(15) <carry out such other activities as the director of the state
office for the aging determnes to be appropriate pursuant to the feder-
al ol der Anericans act of 1965 and other applicable federal and state
laws and related regulations as may, fromtine to tine, be anended; and

(16) in accordance with the regulations prorul gated under this section
provide the director of the state office for the aging with notice prior
to performng the activities identified in paragraphs four, six and nine
of this subdivision. Such notice shall not give the director of the
state office for the aging or any other state official the right to
pre-approve the position or conmmuni cations of the state onbudsman.

[ 1] (e) The state onmbudsman, with the approval of the director of
the state office for the aging, may appoint one or nore [adtherized
representatives| assistant state |long-term care onbudsnen to assist the
state onbudsman in the performance of his or her duties under this
section. _Such assistant state onbudsnmen nust be verified as having
conpleted a certification training program developed by the state
onbudsman within six (6) nonths of their appointnent as assistant state

onmbudsnen.

[(2] (f)(1) The state onmbudsman shall only appoint [erly—these] as
ee#LkLFed—as—hav#ng——eenp#e%ed——%he

onbudsnen i ndi vi dual s mho have been [

s#en] verlfled as connlet|nq the certlflcatlon tra|n|nq program devel
oped by the state onbudsnan. In addition, the state long-termcare
onbudsman may refuse, suspend. or renpve such appointnents of onbudsnen.
(2) The state onmbudsman shall devel op a grievance process to offer an
opportunity for reconsideration of any decision to refuse, suspend. or
renove appointnent of any onbudsman. Notwi t hstanding the grievance
process, the state onmbudsnan shall make the final deternmination to
deS|qnate or to ref use, suspend, or renove aDDO|ntnent of an onmbudsnan.

(9) Any actual and potentlal conflicts of interest shall be identified

and addressed in accordance with subdivision ten of this section.

(h) Wthin the amounts appropriated therefor, the state |long-termcare
onmbudsnman program shall include services specifically designed to serve
persons enrolled in managed [+eng—tern| |long-termcare plans or approved

managed [+erg—itern long-term care or operating denonstrations author-
i zed under section forty-four hundred three-f of the public health |aw,
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and shall also review and respond to conplaints relating to marketing
practices by such plans and denonstrations.

4. Local [leng—tern] long-term care onbudsman program (a) The state
onmbudsman, [ w-th—the—approval—of—the—director] in accordance with appli-
cable state contracting procedures, may designate an entity to operate a
| ocal [leng—ter long-term care onmbudsman program for one or nore coun-
ties, and shall nonitor the performance of such entity. If the state
office for the aging is aware or becones aware of any evidence that the
designation of an entity to operate a long-termcare onbudsnman program
by the state long-termcare onbudsman would result in |l egal concerns or
liability for the state office for the aging or office of the state
|l ong-term care onbudsman, the state onbudsman will conply with the state
office for the aging's determnation that such designation should not be
made.

(b) The designated entity shall be an area agency on aging, a public
agency or a private not-for-profit corporation which is [redther—a

o | . acilities. 2

! ion] free fromany conflict of interest
that cannot be remedied. Any actual and potential conflicts of interest
shall be identified and addressed in accordance with subdivision ten of
this section.

(c)(1) Each Ilocal [leng—tern |long-term care ombudsman program shal
be directed by a qualified individual who is enployed and paid by the
local entity and who shall have the duties and responsibilities as
provided in regul ations, consistent with the provisions of this section
and of Title VII of the federal older Americans act of 1965, as anended.
In addition, upon designation, the entity is responsible for providing
for adequate and qualified staff, which may include trained volunteers
to performthe functions of the |ocal [}lerg—+tern] long-term care onbuds-
man program

(2) No local programstaff, including the supervisor and any vol un-
teers, shall performor carry out the activities on behalf of the [lecal
Leng—%e#ni state Ionq terntcare onbudsnan prograntunless such staff has
[
Phk%—%@%#%GH] been ver|f|ed as connletlnq t he tra|n|nq oroqrantdevelooed
by the state onbudsman and has been approved by the state onbudsman as
qualified to carry out t he act|V|t|es on behal f of the | ocal program

)] Wen the state onbudsnan determines that a |local |
long-term care onbudsman program does not neet the standards set forth
inthis section and in any related regulations, the state onbudsman
[ shatd—with—the—approval—of—the—director—withdraw], in coordination with

the state office for the aging, may refuse, suspend, or renove the
desi gnation of the local [p+egran] onbudsmen entity. Prior to taking
such action, the state onbudsman shall send to the affected |oca

program a notice of [intentioen] the state onbudsnman's intentions to
[ wtharaw] refuse. suspend. or renmove the designation[ —whi-ch—retice

F@gH#éﬁ+4HHﬂ provi ded, homever if the state off|ce for the aging is

aware or becones aware of evidence that the designation or continued
designation of an entity to operate a long-termcare onbudsman program
would result in legal concerns or liability for the state office for the
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aging or the office of the state long-termcare onbudsnman, the state
onbudsman will conply with the state office for the aging's determn -
nation that such designation should not be made or that such designation
be refused, suspended. or renpved.

(e) The state onbudsnan shall develop a grievance process to offer an
opportunity for reconsideration of any decision to refuse, suspend, or
renove the designation of a local onbudsnman entity. Notw thstanding the
grievance process, the state onmbudsman shall neke the final determ -
nation to designate or to refuse, suspend, or renove the designation of
a local onbudsman entity; provided, however, if the state office for the
aging is aware or becones aware of any evidence that the designation of
an entity to operate a long-termcare onbudsnan programby the state
long-term care onbudsnman or that the failure of the state onbudsnman to
refuse, suspend, or renove the designation of a |ocal onbudsman entity
would result in legal concerns or liability for the state office for the
aging or the office of the state long-term care onbudsnan, the state
onbudsman will conply with the state office for the aging's determni -
nation that such designation should not be made or that such designation
be refused, suspended. or renpved.

5. Review of conplaint. [{&] Upon receipt of a conplaint, the onmbuds-
man or state onbudsnman shall determ ne [iwediately] whether there are

reasonable grounds for an investigation. Such investigation shall be
conducted in a manner prescribed in regulations. The [state] onbudsman| -
eF—Lhe—LeGaL—9nbuds#an——uhee¥e#—+s—app#ep#+a%e~—4#¥ﬂ44 or state onbuds-

may i mmediately refer to the appropriate investigatory agency infor-
natlon obtained during the investigation of a conplaint which suggests
t he possi ble occurrence of physical abuse, mistreatnment or neglect or

Medicaid fraud, in accordance Mﬁth [p;ecedu#es—es#ab#+shed—by—;he—s#ape

shaLL—be—senL—LeLLhM+%h—Le—#he—s%a#e—eﬂbudsnan] and sublect to any I|n1-
tations identified in the older Anericans act of 1965, as anended and
the reqgulations pronulgated thereunder as well as rules and regul ations
pronul gated by the state office for the aging; provided, however, that

upon consent of the resident, the onbudsnman or state onbudsman shal
imedi ately nake such referra
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¥] An onbudsnan and state onbudsman shall have access to:

(1) nedical., social and other records relating to a resident, if:

(A) the resident or resident representative comuni cates inforned
consent to the access and the consent is given in witing or through the
use of auxiliary aids and services, provided that a guardian appointed
pursuant to article seventeen-A of the surrogate's court procedure act
or article eighty-one of the nental hygiene law who has the authority
pursuant to court order to give such consent shall supersede any other
resident representatives;

(B) the resident or resident representative comunicates inforned
consent orally, visually, or through the wuse of auxiliary aids and
services, and such consent is docunented contenporaneously by an onbuds-
nman in accordance with procedures established by the state onbudsnan,
provided that a guardian appointed pursuant to article seventeen-A of
the surrogate's court procedure act or article eighty-one of the nental
hygiene law who has the authority pursuant to court order to give such
consent shall supersede any other resident representatives; and

(C) access is necessary in order to investigate a conplaint, the resi-
dent representative refuses to consent to the access, an onbudsman has
reasonable cause to believe that the resident representative is not
acting in the best interests of the resident, and the onbudsnman obtains
the approval of the state onbudsnan

(2) adnministrative records, policies, and docunents, to which the
residents have or the general public has access, of long-term care
facilities;
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(3) all licensing and certification records naintained by the state
with respect to long-term care facilities and copies thereof upon
request:; and

(4) alist of resident nanes and room nunbers.

L_L No ombudsman or state ombudsnman shal | dlsclose [Lhe—+den++ty—e¥

files, records. or infornatlon about a connlalnt. |nclud|nq |dent|fV|nq
information of any resident or conplainant unless:

(1) the conplainant or resident or his or her [legal] resident repre-
sentative [g+¥es——up+tten] communi cat es |nforned consent to the onbuds-

tor—-o+] Iin_witing, DrOV|ded that a guardi an appointed pursuant to

article seventeen-A of the surrogate's court procedure act or article
eighty-one of the nental hygiene |aw who has the authority pursuant to
court order to give such consent shall supersede any other resident
representatives.

(2) the conplainant or resident or his or her resident representative
communi cates informed consent orally or visually, including through the
use of auxiliary aids and services, and such consent is docunented
cont enpor aneously by an onbudsman or state onmbudsnman in accordance with
the procedures of the office of the state long-term care onbudsman
provided that a guardi an appointed pursuant to article seventeen-A of
the surrogate's court procedure act or article eighty-one of the nenta
hygi ene | aw who has the authority pursuant to court order to give such
consent shall supersede any other resident representatives;

[2] (3) the disclosure is required pursuant to a court order

(4) the resident is unable to comunicate inforned consent and does
not have a resident representative, or the state |long-termcare onbuds-
man determines that the resident representative has taken an action,
inaction or nade a decision that may adversely affect the health, safe-
ty, welfare, or rights of the resident. In such cases, disclosures nmay
be made in accordance with criteria to be devel oped by the state onbuds-
nan.

(c) all files, records, and other information of the long-term care
onbudsnman program including informati on nmai ntai ned by | ocal onbudsnan
entities pertaining to the cases and activities of the program are the
property of the office of the state |ong-termcare onmbudsman. Such
files, records, and information may be disclosed only at the discretion
of the state onbudsman or designee of the state onbudsman for such
purpose and in accordance with the <criteria developed by the state
onbudsman.

(d) No onbudsman or state onbudsnman shall disclose to any person
outside of the long-term care ombudsman program any informati on obtai ned

froma [ patient—s—o+r] resident's [resords] record without the approva
of the state ombudsnman or his or her designee, in accordance with proce-
dures for disclosure established by [the—di+restor—in—conrsultation—w-th]

the state ombudsman. [ Sueh—approval—is—hRet—tequired—For—suspected
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(e) No |[records—access—or——other] onbudsman or state onbudsnan who
directly or indirectly obtains access to a [patient—s—or] resident's
medi cal or personal records pursuant to section twenty-eight hundred
three-c of the public health I aw shall disclose to such [patient—or]
resident or to any other person outside of the |long-term care onbudsnan
programthe content of any such records to which such [patient] resi-
dent or other person had not previously had the right of access,
provided that this restriction shall not prevent such onbudsnan from
advising such [patient—or] resident of the status or progress of an
i nvestigation or conplaint process initiated at the request of such
[ patient—or] resident or fromreferring such conplaint, together with
the rel evant records, to appropriate investigatory agencies. Any person
who intentionally violates the provisions of this subdivision shall be
guilty of a m sdenmeanor. Nothing contained in this section shall be
construed to limt or abridge any right of access to records, including
financial records, otherw se available to onbudsnen, [patients—or] resi-
dents, or any other person.

(f) Notwithstanding any law to the contrary, any individual, when
acting in his or her official capacity as an onbudsnan, shall be exenpt
from the nandatory reporting of abuse, neglect, exploitation, or
nal treatment. However, an onbudsnman may report abuse, neglect, exploita-
tion, or maltreatnent in accordance w th the older Americans act of
1965, as anended and the regulations pronulgated thereunder as well as
rules and regulations pronulgated by the state office for the aging;
provi ded, however, that upon consent of the resident, the onbudsnan or
state onbudsnan shall inmmediately make such referral

(g) Nothing in this section shall prohibit the disclosure by an
onbudsman., state onbudsman, or | ocal onbudsman entity of non-identifying
aggregate data for nonitoring or reporting purposes to the state office
for the aging or agency in which a |ocal onbudsnman entity i s organi za-
tionally | ocated.

(h) Any information accessed pursuant to this subdivision by a |ong-
term care onbudsnman or | ocal onbudsman entity shall only be used for the
pur poses of the long-term care onbudsman program Any use of such infor-
mation other than for the purposes of the |long-termcare onbudsnan
program or purposes authorized under this section may constitute grounds
for the designation of such onbudsman or |ocal onbudsnman entity to be
renoved.

7. Access to long-termcare facilities. An onbudsman or state ombuds-
man _shall have authority to enter all long-termcare facilities at any
time during a facility's reqular business hours or reqular visiting
hours, and at any other tine when access nay be required by the circum
stances to be investigated and shall have access to all residents and/or
the resident representative to performall functions and duties enuner-
ated herein.

8. [ Failure—to—cooperate—Any—tong—tern Noninterference. No | ong-
termcare facility [which—+efuses] shall:

(a) refuse to pernit [the—state] an onbudsman| —his—e+—her—authorized

Ay ] or state onbudsman entry into
such facility or [+efuses], interfere with, or refuse to cooperate with
[ the—state] an onbudsman[ —hi-s—er—her—aut-horized—representati-ve—or—any
ocal—onbudsan—i-A—the] or state onbudsman carrying out [ef] their
mandat ed duties and responsibilities set forth in this section and any
regul ati ons promul gat ed pursuant thereto[ —er—+efuses]
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(b) retaliate against an onmbudsnan or state onbudsnman for carrying out
his or her mandated duties and responsibilities set forth in this
section and any regul ations pronul gated pursuant thereto;

(c) refuse to permt [patients] residents or staff to communicate
freely and privately with [the—state] an onmbudsman| —his—e+—her—author—

3 o

oty or

(d) retaliate or discrimnate against any resident, resident represen-
tative, conplainant, or staff nmenber for filing a conplaint with
providing information to, or otherw se cooperating with any onbudsman or
state onmbudsnan. Any resident who has reason to believe that he or she
nmay have been discrimnated or retaliated against in violation of subdi-
vision eight of this section nay file a conplaint with the conm ssi oner
of health pursuant to subdivision ten of section twenty-eight hundred
one-d of the public health | aw.

9. Failure to cooperate. Any such facility that violates the
provi sions of subdivision eight of this section shall be subject to the
appropriate sanctions pursuant to section twenty-eight hundred three-c
of the public health |aw, and acconpanying regulations, if such facility
is aresidential healthcare facility or section four hundred sixty-d of
the social services |law, and acconpanying regulations, if such facility
is an adult care facility.

10. Conflict of interest. The state office for the aging and the
state onbudsman shall consider both the organizational and individua
conflicts of interest that may inpact the effectiveness and credibility
of the work of the office of the state long-term care onbudsnman. In so
doing., both the state office for the aging and the state onbudsnan shal
be responsible to identify actual and potential conflicts and., where a
conflict has been identified, to renove or renedy such conflict as set
forth in paragraphs (b) and (d) of this subdivision.

(a) ldentifying conflicts of interest. In identifying conflicts of
interest, the state office for the aging and the state onbudsman shal
consider the organizational conflicts that nay inpact the effectiveness
and credibility of the work of the office of the state long-termcare
onbudsman. O gani zational conflicts of interest include, but are not
limted to., placenent of the office of the state long-term care onbuds-
nman, or requiring that a state onbudsman or long-term care onbudsnan
performconflicting activities, in an organi zation that:

(1) is responsible for licensing, surveying, or certifying |long-term
care facilities;

(2) is responsible for licensing, surveying, or certifying long-term
care services;

(3) is an association (or an affiliate of such an association) of
long-termcare facilities, or of any other residential facilities for
older individuals or individuals with disabilities;

(4) has any ownership or investnent interest (represented by equity,
debt, or other financial relationship) in, or receives grants or
donations from a long-termcare facility;

(5) has governing board nenbers with any ownership. investnent, or
enploynent interest in long-termcare facilities;

(6) provides long-termcare to residents of long-termcare facilities,
including the provision of personnel for long-term care facilities or
the operation of prograns which control access to or services for |long-
termcare facilities;
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(7) provides long-termcare services, including prograns carried out
under a Medicaid wai ver approved under section 1115 of the Social Secu-
rity Act (42 U . S. C. 1315) or under subsection (b) or (c) of section 1915
of the Social Security Act (42 U S.C. 1396n), subsection (i), (j). or
(k) of section 1915 of the Social Security Act (42 U . S.C. 1396n);

(8) provides long-termcare case nanagenent;

(9) provides long-termcare coordination or case nmanagenent for resi-
dents of long-termcare facilities;

(10) sets reinbursenent rates for long-termcare facilities;

(11) sets reinbursenent rates for long-termcare services:;

(12) provides adult protective services;

(13) is responsible for eligibility determ nations regarding Medicaid
or other public benefits for residents of long-termcare facilities;

(14) conducts preadnm ssion screening for long-term care facility
pl acenent s;

15) makes deci sions regarding adni ssion or discharge of individuals
to or fromlong-termcare facilities; or

(16) provides gquardianship, conservatorship, or other fiduciary or
surrogate decision-naking services for residents of long-term care
facilities.

(b) Renpving or renedying organi zational conflicts. The state office
for the aging and the state onbudsman shall identify and take steps to
renmove or renedy conflicts of interest between the office of the state
|l ong-term care onbudsnman and the state office for the aging or other
agency carrying out the state long-term care onbudsnman program

(1) The state onbudsman shall identify organi zational conflicts of
interest in the state long-term care onbudsnman program and describe
steps taken to renobve or renedy conflicts within the annual report
submtted to the assistant secretary through the national onbudsnman
reporting system

(2) Wiere the office of the state |long-termcare onbudsman is | ocated
within or otherw se organizationally attached to the state office for
the aging, the office for the aging shall

(A) take reasonable steps to avoid internal conflicts of interest;

(B) establish a process for reviewand identification of interna
conflicts;

(C) take steps to renpve or renedy conflicts;

(D) ensure that no individual, or nenber of the imediate famly of an
individual, involved in the designating, appointing, otherw se selecting
or terminating the state onbudsnan is subject to a conflict of interest;
and

(E) assure that the state onbudsman has disclosed such conflicts and
described steps taken to renpve or renedy conflicts within the annual
report submitted to the assistant secretary through the national onbuds-
nan reporting system

(3) Where the state office for the aging is unable to adequately
renove or renedy a conflict, it shall carry out the state long-termcare
onbudsman program by contract or other arrangenent with a public agency
or nonprofit private organi zation. The state office for the aging nay
not enter into a contract or other arrangenent to carry out the state
long-term care onbudsnman programif the other entity, and nay not oper-
ate the office of the state long-termcare onbudsnman directly if it:

(A) is responsible for licensing. surveying, or certifying long-term
care facilities;
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(B) is an association (or an affiliate of such an association) of
long-term care facilities, or of any other residential facilities for
older individuals or individuals with disabilities; or

(©) has any ownership. operational., or investnent interest (repres-
ented by equity., debt, or other financial relationship) in a long-term
care facility.

(4) Were the state office for the aging carries out the state | ong-
termcare onbudsman program by contract or other arrangenent with a
public agency or nonprofit private organization, the state office for
the aging shall

(A) prior to contracting or nmaking another arrangenent., take reason-
able steps to avoid conflicts of interest in such agency or organization
which is to carry out the state long-termcare onbudsnman program and to
avoid conflicts of interest in the state office for the aging oversight
of the contract or arrangenent;

(B) establish a process for periodic review and identification of
conflicts;

(C) establish criteria for approval of steps taken by the agency or
organi zation to renmedy or renove conflicts;

(D) require that such agency or organi zation have a process in place
to:

(i) take reasonable steps to avoid conflicts of interest, and

(ii) disclose identified conflicts and steps taken to renove or renedy
conflicts to the state office for the aging for review and approval.

(5) Where an agency or organi zation carrying out the state long-term
care onbudsnan program by contract or other arrangenent devel ops a
conflict and is unable to adequately renove or renmedy a conflict, the
state office for the aging shall either operate the state long-termcare
onbudsman program directly or by contract or other arrangenent with
another public agency or nonprofit private organization. The state
office for the aging shall not enter into such contract or other
arrangenent with an agency or organization which is responsible for
licensing or certifying long-termcare facilities in the state or is an
association (or affiliate of such an association) of long-term care
facilities.

(6) Were local onbudsman entities provide onbudsman services, the
state onbudsnan shall:

(A) prior to designating or renewing designation, take reasonable
steps to avoid conflicts of interest in any agency which may host a
lLocal onbudsman entity,

(B) establish a process for periodic review and identification of
conflicts of interest wth the local onbudsman entity in any agencies
hosting a local onbudsman entity,

(O require that such agencies disclose identified conflicts of inter-
est with the local onbudsnman entity and steps taken to renove or renedy
conflicts within such agency to the state onbudsnan,

(D) establish criteria for approval of steps taken to renedy or renove
conflicts in such agencies, and

(E) establish a process for review of and criteria for approval of
plans to renpve or renedy conflicts with the |ocal onbudsman entity in
such agenci es.

(7) Failure of an agency hosting a local onbudsnan entity to disclose
a conflict to the office of the state long-term care onbudsnman or
inability to adequately renove or remedy a conflict shall constitute
grounds for refusal. suspension, or renoval of designation of the |ocal

onbudsman entity by the state onbudsnan.
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(c) ldentifying individual conflicts of interest. (1) In identifying
conflicts of interest, the state office for the aging and the state
onbudsman shall consider individual conflicts that may inpact the effec-
tiveness and credibility of the work of the office of the state | ong-
term care onbudsnan or |ocal long-term care onbudsman program

(2) Individual conflicts of interest for the state onbudsman, | ong-
term care onbudsnen., and nenbers of their immediate famly include, but
are not limted to:

(A) direct involvenent in the licensing or certification of a |ong-
termcare facility or of a provider of a long-termcare service

(B) ownership, operational, or investnent interest (represented by
equity, debt, or other financial relationship) in an existing or
proposed long-termcare facility or a long-termcare service;

(C) enploynent of an individual by, or participation in the managenent
of, along-termcare facility in the service area or by the owner or
operator of any long-termcare facility in the service area

(D) receipt of, or right to receive, directly or indirectly, renunera-
tion (in cash or in kind) under a conpensation arrangenent with an owner
or operator of a long-termcare facility;

(E) accepting gifts or gratuities of significant value froma | ong-
termcare facility or its nmanagenent. a resident or a resident represen-
tative of a long-termcare facility in which the state onbudsman or
long-term care onbudsman provide services (except where there is a
personal relationship with a resident or resident representative which
is separate fromthe individual's role as state onbudsman or long-term
care onbudsman) ;

(F) accepting noney or any other consideration from anyone other than
the office of the state long-term care onbudsnman, or an entity approved
by the state onbudsman, for the perfornmance of an act in the regular
course of the duties of the state ombudsman or long-term care onbudsnman
wi t hout state onbudsnman approval ;

(G serving as guardian, conservator, or in another fiduciary or
surrogate decision-making capacity for a resident of a long-termcare
facility in which the state onbudsman or long-term care onbudsnan
provi des services; and

(H serving residents of a facility in which an immediate famly
nenber resides.

(d) Renoving or renedying individual conflicts. (1) The state office
for the aging or state onbudsman shall develop and inplenent policies
and procedures to ensure that no state onbudsman or long-term care
onbudsman are required or permtted to hold positions or performduties
that would constitute a conflict of interest as set forth in paragraph
(c) of this subdivision. This rule does not prohibit the state office
for the aging or state onbudsman from having policies or procedures that
exceed these requirenents.

(2) When considering the enploynent. appointnent. or designation of an
individual as the state onbudsnan or as a |long-termcare onbudsnman, the
state office for the aging or other enploying or appointing entity
shal | :

(A) take reasonable steps to avoid enploying, appointing, or designat-
ing an individual who has an unrenedied conflict of interest or who has
a nmenber of the immediate famly with an unrenedied conflict of inter-
est ;

(B) take reasonable steps to avoid assigning an individual to perform
duties which would constitute an unrenedied conflict of interest;
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(C) establish a process for periodic review and identification of
conflicts of state onbudsnman and |long-term care onbudsnen; and

(D) take steps to renpve or renedy conflicts.

(3) In no circunstance shall the entity which appoints., enploys, or
designates the state onbudsman appoint. enploy, or designate an individ-
ual as the state onbudsnman who

(A) has direct involvenent in the licensing or certification of a
long-termcare facility:;

(B) has an ownership or investnent interest (represented by equity,
debt, or other financial relationship) in a long-term care facility.
Divestnent within a reasonable period nmy be considered an adequate
renmedy to this conflict;

(C has been enployed by or participating in the managenent of a | ong-
termcare facility within the previous twelve nonths; or

(D) receives, or has the right to receive, directly or indirectly,
remuneration (in cash or in kind) under a conpensation arrangenent with
an owner or operator of a long-termcare facility.

(4) In no circunstance shall the state office for the aging or an
agency hosting a local onbudsnman entity appoint, enploy., or designate an

individual, nor shall the state onbudsman designate an individual, as a
|l ong-term care onbudsnman who:
(A) has direct involvenent in the licensing or certification of a

long-termcare facility;

(B) has an ownership or investnent interest (represented by equity,
debt, or other financial relationship) in a long-term care facility.
Divestnment within a reasonable period nay be considered an adequate
renmedy to this conflict;

(C) receives, directly or indirectly, remuneration (in cash or in
kind) under a conpensation arrangenent with an owner or operator of a
long-termcare facility; or

(D) is enployed by, or participating in the nmanagenent of, a long-term
care facility.

(i) An agency which appoints or enploys long-termcare onbudsnen shal
make efforts to avoid appointing, enploying, or designating an individ-
ual as a long-termcare onbudsman who has been enpl oyed by or partic-
ipating in the nmanagenent of a long-termcare facility within the previ-
ous twelve nonths.

(ii) Wiere such individual is appointed, enployed, or designated, the
agency shall take steps to renedy the conflict.

11. Cvil imunity. Notwithstanding any other provision of |aw,
onbudsnen desi gnated under this section [e+—wie—are—-also—+records—access

—end ! | i ion] shall be included
within the definition of enployee as set forth in section seventeen of
the public officers | aw and shall be defended and i ndemified in accord-
ance with the provisions of article two of such | aw.

[46-] 12. Grievance process. In addition to the provisions listed in
this section, the state onbudsnman shall reconmend policies and proce-
dures for the receipt and review of grievances regarding deterninations
or actions of the state onbudsman or onbudsnen to the director of the
state office for the aging.

13. Regulations. The director of the state office for the aging, in
consultation with the state onbudsman, is authorized to promul gate regu-
lations to inplenent the provisions of this section.

[42-] 14. Annual report. On or before March thirty-first, two thousand
five, and annually thereafter, the state onbudsman shall submit to the
governor, conm ssioner of the federal adm nistration on aging, speaker
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of the assenbly, tenporary president of the senate, director of the
state office for the aging, comm ssioner of the departnent of health,
and the comrissioner of children and fanmily services a report and nake
such report available to the public:

(a) describing the activities carried out by the office of the state
[ ong—ter long-term care ombudsman during the prior cal endar year;

(b) containing and anal yzing data relating to conplaints and condi-
tions in [lerg—tern] long-termcare facilities and to residents for the
purpose of identifying and resolving significant problens;

(c) evaluating the problens experienced by, and the conplaints nade by
or on behalf of, residents;

(d) containing recommendations for[ =

4] appropriate state legislation, rules and regulations and other
action to improve the quality of the care and Iife of the residents[+
ahe

2-]. protecting the health, safety and welfare and rights of the
residents and resolving resident conplaints and identified problens or
barriers;

(e) containing an analysis of the success of the long-term care
onbudsman program including success in providing services to residents;

(f) describing barriers that prevent the optinal operation of the
ombudsnman program

(g) describing any organizational conflicts of interest in the onbuds-
man _programthat have been identified and the steps taken to renove or
remedy such conflicts; and

(h) any other matters as the state ombudsman, in consultation with the
director of the state office for the aging, determines to be appropri-
ate.

8§ 2. Paragraph (b) of subdivision 1 of section 218 of the elder |aw,
as amended by section 2 of chapter 462 of the |aws of 2015, is anended
to read as follows:

[ —+teng—tern] (d) "lLong-termcare facilities" shall mnean residen-
tial health care facilities as defined in subdivision three of section
twenty-ei ght hundred one of the public health law, adult care facilities
as defined in subdivision twenty-one of section two of the social
services law, and assisted living residences, as defined in article
forty-six-B of the public health law, or any facilities which hold them
sel ves out or advertise thenselves as providing assisted |living services
and which are required to be licensed or certified under the social
services |law or the public health I aw

8§ 3. This act shall take effect imediately; provided, however that:

(a) the anendnments to paragraph (b) of subdivision 1 of section 218 of
the elder |aw made by section two of this act shall take effect on the
same date and in the same manner as section 2 of chapter 462 of the | aws
of 2015, takes effect; and

(b) the anendnents to paragraph (g) of subdivision 3 of section 218 of
the el der |aw nade by section one of this act shall not affect the
repeal of such paragraph as provided in section 5 of chapter 462 of the
| aws of 2015, as anended, and shall be deemed repealed therew th




