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Introduced by M of A HUNTER -- read once and referred to the Conmttee
on Labor

AN ACT to anend the labor law, 1in relation to certain affirmative
def enses

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (b) of subdivision 1 of section 195 of the | abor
| aw, as added by chapter 564 of the |laws of 2010, is anmended to read as
fol | ows:

(b) The commissioner shall prepare tenplates that conply with the
requi rements of paragraph (a) of this subdivision. Each such tenplate
shall be dual-1anguage, including English and one additional |anguage.
The commi ssioner shall determne, in his or her discretion, which
| anguages to provide in addition to English, based on the size of the
New York state popul ation that speaks each | anguage and any other factor

that the comm ssioner shall deemrelevant. Al such tenplates shall be
made available to enployers in such manner as determ ned by the conmi s-
sioner. Enployers may rely upon these tenplates and shall not be liable

for their good faith reliance upon the tenplates provided by the conm s-
si oner;

§ 2. Section 196-d of the | abor |law, as added by chapter 1007 of the
| aws of 1968, is anmended to read as follows:

8 196-d. Gatuities. No enployer or his agent or an officer or agent
of any corporation, or any other person shall denmand or accept, directly
or indirectly, any part of the gratuities, received by an enpl oyee, or
retain any part of a gratuity or of any charge purported to be a gratui-
ty for an enployee. This provision shall not apply to the checking of
hats, coats or other apparel. Nothing in this subdivision shall be
construed as affecting the allowances fromthe mni numwage for gratui-
ties in the amount determined in accordance with the provisions of arti-
cle nineteen of this chapter nor as affecting any affirmative defenses
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made avail abl e under this chapter, or any practices in connection wth
banquets and other special functions where a fixed percentage of the

patron's bill is added for gratuities which are distributed to enploy-
ees, nor to the sharing of tips by a waiter with a busboy or sinmlar
enpl oyee.

8§ 3. Subdivision 1-a, the closing paragraph of subdivision 1-b and the
cl osi ng paragraph of subdivision 1-d of section 198 of the Ilabor |aw,
subdi vi sion 1-a as anended by chapter 362 of the |aws of 2015, the clos-
ing paragraph of subdivision 1-b and the closing paragraph of subdivi-
sion 1-d as anended by chapter 537 of the laws of 2014, are anended to
read as foll ows:

l-a. On behalf of any enpl oyee paid | ess than the wage to which he or
she is entitled under the provisions of this article, the conm ssioner
may bring any legal action necessary, including adm nistrative action,
to collect such claimand as part of such legal action, in addition to
any other renedies and penalties otherwi se available under this article,
the comm ssioner shall assess against the enployer the full anpunt of
any such under paynent, and an additional anmount as |iquidated danmages,
unless the enployer proves a good faith basis for believing that its
under paynment of wages was in conpliance with the | aw_ which nmay incl ude,
but is not limted to, reliance by the enployer on any tenplate provided
by the conm ssioner pursuant to paragraph (b) of subdivision one of
section one hundred ninety-five of this article. Liquidated damages
shall be cal cul ated by the conmi ssioner as no nore than one hundred
percent of the total ampunt of wages found to be due, except such liqui-
dated damages may be up to three hundred percent of the total anopunt of
the wages found to be due for a willful violation of section one hundred
ninety-four of this article. In any action instituted in the courts upon
a wage claimby an enployee or the comm ssioner in which the enployee
prevails, the court shall allow such enpl oyee to recover the full anopunt
of any underpaynent, all reasonable attorney's fees, prejudgnent inter-
est as required under the civil practice law and rul es, and, unless the
enpl oyer proves a good faith basis to believe that its underpaynent of
wages was in conpliance with the law, which may include, but is not
limted to, reliance by enployer on any tenplate provided by the com s-
sioner pursuant to paragraph (b) of subdivision one of section one
hundred ninety-five of this article, an additional amount as |iquidated
damages equal to one hundred percent of the total amount of the wages
found to be due, except such liquidated damages may be up to three
hundred percent of the total anmpbunt of the wages found to be due for a
willful violation of section one hundred ninety-four of this article.

On behal f of any enpl oyee not provided a notice as required by subdi-
vision one of section one hundred ninety-five of this article, the
comm ssioner may bring any |egal action necessary, including admnistra-
tive action, to collect such claim and as part of such legal action, in
addition to any other renedies and penalties otherwi se available under
this article, the comm ssioner may assess agai nst the enpl oyer danages
of fifty dollars for each work day that the violations occurred or
continue to occur, but not to exceed a total of five thousand doll ars.
In any action or adnministrative proceeding to recover damages for
violation of paragraph (a) of subdivision one of section one hundred
ninety-five of this article, it shall be an affirmative defense that (i)
the enpl oyer made conplete and tinely paynment of all wages due pursuant
to this article or article nineteen or article nineteen-A of this chap-
ter to the enpl oyee who was not provided notice as required by subdivi-
sion one of section one hundred ninety-five of this article [e+]._ (il)
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the enpl oyer reasonably believed in good faith that it was not required
to provide the enployee with notice pursuant to subdivision one of
section one hundred ninety-five of this article, (iii) the enployer
relied in good faith wupon the tenplates provided by the comn ssioner
pursuant to paragraph (b) of subdivision one of section one hundred
ninety-five of this article; or (iv) the enployee received sufficient
tips to equal or exceed the anmpbunt of any allowances clained by the
enployer as any part of the mnimmwage, including any and all avail -
able tip allowances. In such circunmstances where the enployer estab-
lishes any of the affirmative defenses described in subparagraphs (i)
through (iv) of this paragraph, the enployer shall not forfeit any tip
allowances available under law. These affirmative defenses shall be
available to enployers in defense of actions brought by the conm ssioner
and/or by the enpl oyee.

On behal f of any enployee not provided a statenent as required by
subdi vision three of section one hundred ninety-five of this article,
the comm ssioner may bring any |egal action necessary, including adm n-
istrative action, to collect such claim and as part of such |ega
action, in addition to any other remedi es and penalties otherw se avail -
abl e under this article, the comr ssioner may assess agai nst the enpl oy-
er damages of two hundred fifty dollars for each work day that the
violations occurred or continue to occur, but not to exceed a total of
five thousand dollars. In any action or admnistrative proceeding to
recover damages for violation of subdivision three of section one
hundred ninety-five of this article, it shall be an affirmative defense
that (i) the enployer made conplete and tinmely paynment of all wages due
pursuant to this article or articles nineteen or nineteen-A of this
chapter to the enployee who was not provided statenents as required by
subdi vision three of section one hundred ninety-five of this article
[e~]. (ii) the enployer reasonably believed in good faith that it was
not required to provide the enployee with statenents pursuant to para-
graph (e) of subdivision one of section one hundred ninety-five of this
article, (iii) the enployer relied in good faith wupon the tenplates
provided by t he comm ssioner pursuant to paragraph (b) of subdivision
one of section one hundred ninety-five of this article; or (iv) the
enpl oyee received sufficient tips to equal or exceed the anmpunt of any
all owances clained by the enployer as any part of the mninum wage
including any and all available tip allowances. In such circunstances
where the enpl oyer establishes any of the affirmative defenses described
in subparagraphs (i) through (iv) of this paragraph the enployer shal
not forfeit any tip allowances available under |law._These affirmative
def enses shall be available to enployers in defense of actions brought
by the conmmi ssi oner and/or by the enpl oyee.

8 4. Section 199 of the labor |aw, as added by chapter 548 of the |aws
of 1966, is anended to read as foll ows:

§ 199. Rules and regulations. The conm ssioner may issue such rules
and regul ations as he determ nes necessary for the purposes of carrying
out the provisions of this article, which shall be consistent with and
shall not alter the terms and conditions set forth in this article.

8 5. This act shall take effect inmediately and shall apply to affir-
mati ve defenses that becane avail able before, on, or after such effec-
tive date.




