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STATE OF NEW YORK

8589
| N SENATE
May 10, 2018

Introduced by Sen. SEWARD -- read tw ce and ordered printed, and when
printed to be conmitted to the Commttee on | nsurance

AN ACT to anmend the insurance law, in relation to theft protection
products

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The insurance law is anmended by adding a new article 79-A
to read as foll ows:
ARTICLE 79-A
THEFT PROTECTI ON PRODUCTS
Section 7951. Scope and purpose.
7952. Definitions.
7953. Warrantor registration required.
7954. Warrantor financial requirenents.
7955. Theft protection programwarranty receipt required.
7956. Required disclosures.
7957. Required disclosures; reinbursenent insurance policy.
7958. Theft protection programwarranty not insurance.
7959. Prohibited acts.
7960. Record-keeping requirenents.
7961. Cancellation of reinbursenent insurance policy.
7962. (bligation of reinbursenent insurance policy insurers.
7963. Enforcenent provisions.
7964. Preniumtaxes.
7965. Severability.
7966. Applicability.
7967. Effect on current business.

8 7951. Scope and purpose. (a) The purpose of this article is to
create a legal franework within which theft protection program warran-
ties, as defined in this article, are regulated and may be offered in
this state. Notwi thstanding any other section of law, including but not
limted to section three thousand four-hundred forty-six of this chap-
ter, theft protection program warranties shall not be subject to any

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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laws, rules, or regulations related to the offering, sale, or issuance
of insurance in this state.

(b) The following are exenpt fromthis article:

(1) Mintenance agreenents as defined under section three hundred
ninety-five-a of the general business |aw

(2) Service contracts as defined in article seventy-nine of this chap-
ter;

3) Mbdtor clubs; and

(4) GAP waiver agreenents as covered under section three hundred twoA
of the personal property |aw

8§ 7952, Definitions. As wused in this section: (a) "Adnministrator"
neans the person who is responsible for the admnistration of the theft
protection programwarranty.

(b) "lIncidental costs" neans expenses specified in a theft protection
programwarranty that are incurred by the warranty holder due to the
failure of a theft protection programto performas provided in the
theft protection programwarranty. Incidental costs nmay include, without
limtation, insurance policy deductibles, rental vehicle charges, the
difference between the actual value of the stolen vehicle at the tine of
theft and the cost of a replacenent vehicle, sales taxes, registration
fees, transaction fees, and nechanical inspection fees. | nci dent a
costs may be reinbursed in either a fixed anount specified in the theft
protection programwarranty or by use of a fornmula itemzing specific
incidental costs incurred by the warranty hol der.

(c) "Mdtor vehicle" neans self-propelled or towed vehicles designed
for personal or comercial use, including but not limted to autonp-
biles, trucks, npotorcycles, recreational vehicles, all-terrain vehicles,
snownpbil es, canpers. boats. personal watercraft, and nptorcycle, boat,
canper, and personal watercraft trailers.

(d) "Theft protection program neans a device or system that (1) is
installed on or applied to a nmotor vehicle, (2) is designed to prevent
|l oss or dannge to a notor vehicle fromtheft, and (3) includes a theft
protection program warranty. For purposes of this section, the term

theft protection programshall include, but not be limted to, alarm
systens, body part marking products, steering |locks, w ndow etch
products, pedal and ignition |ocks, fuel and ignition kill swi tches, and

electronic, radio, and satellite tracking devices. Theft protection
program does not include fuel additives, oil additives, or other chemni -
cal products applied to the engine, transmission, or fuel system or
interior or exterior surfaces of a nptor vehicle.

(e) "Theft protection programwarranty" neans a witten agreenent by a
warrantor that provides if the theft protection programfails to prevent
loss or damage to a notor vehicle fromtheft, that the warrantor wll
pay to or on behalf of the warranty holder specified incidental costs as
aresult of the failure of the theft protection program to perform
pursuant to the terns of the theft protection programwarranty.

(f) "Person" neans an individual, conpany, association, organization,
partnership, business trust, corporation, or any other form of |[egal
entity.

(g) "Reinbursenment insurance policy" neans a policy of insurance
issued to a warrantor to either provide reinbursenent to the warrantor
under the terns of the designated theft protection programwarranties
issued by the warrantor, in the event of the warrantor's non-perfor-
nmance, to pay on behalf of the warrantor all covered theft protection
programwarranty obligations incurred by the warrantor under the terns

of the insured theft protection programwarranties.
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(h) "Warranty holder"” neans the person who purchases a theft
protection program any authorized transferee or assignee of the
purchaser, or any other person legally assum ng the purchaser's rights
under the anti-theft protection programtheft protection program warran-
ty.

(i) "Warrantor" nmeans a person who is obligated to the warranty hol der
under the ternms of the theft protection programwarranty.

7953. Warrantor registration required. (a) Each warrantor intendin

to issue theft protection programwarranties in this state shall file a
registration with the superintendent consisting of their nane, full
corporate address, tel ephone nunber and contact person and designate a
person in this state for service of process. Each warrantor shall pay to
the superintendent a fee in the anpunt of two hundred dollars upon
initial registration and every vear thereafter. Said registration need
only be updated by witten notification to the superintendent if nmateri -
al changes occur in the registration on file.

(b) A warrantor may, but is not required to, appoint an adm nistrator
or other designee to be responsible for any or all of the adm nistration
of its theft protection program warranties and conpliance wth this
article.

(c) Oher than the warrantor registration requirenments in this
section, warrantors and related theft protection programsellers, adnin-
istrators, and other persons marketing. selling. offering to sell or
issuing theft protection prograns are exenpt fromany |icensing require-
nents of this state in order to conduct theft protection programwarran-
ty business.

8 7954, Warrantor financial requirenents. (a) In order to assure the
faithful performance of a warrantor's obligations to its warrant hold-
ers, each warrantor shall be responsible for conplying with the require-
nents of one of the follow ng provisions:

(1) Insure all theft protection programwarranties under a reinburse-
ment insurance policy issued by an insurer licensed, regqgistered, or
ot herwi se authorized to do business in this state, and either:

(A) at the time the policy is filed with the superintendent, and
continuously thereafter, (i) maintain surplus as to policyholders and
paid-in capital of at least fifteen mllion dollars and (ii) annually
file copies of the insurer's financial statenents, its NAIC annual
statenent., and the actuarial certification required by and filed in the
insurer's state of domcile; or

(B) at the tine the policy is filed with the superintendent, and
continuously thereafter, (i) mnmintain surplus as to policyholders and
paid-in capital of less than fifteen nmillion dollars but at |least equa
to ten mllion dollars, (ii) denpnstrate to the satisfaction of the
superintendent that the conpany naintains a ratio of net witten premn -
uns, wherever witten, to surplus as to policyholders and paid-in capi-
tal of not greater than three to one, and (iii) annually file copies of
the insurer's audited financial statenents, its NAIC annual statenent,
and the actuarial certification required by and filed in the insurer's
state of domicile; or

(2)(A) Maintain a funded reserve account for its obligations under its
theft protection program warranties issued and outstanding in this

state. The reserves shall not be |less than forty percent of gross
consideration received, less clains paid, on the sale of the theft
protection programwarranty for all in-force theft protection program
warranties. The reserve account shall be subject to exam nation and

review by the superintendent; and
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(B) Place in trust with the superintendent a financial security depos-
it, having a value of not less than five percent of the gross consider-
ation received, less clains paid, on the sale of the theft protection
programwarranty for all theft protection programwarranties issued and
in-force, but not less than twenty-five thousand dollars consisting of
one of the follow ng:

i) a surety bond issued by an authorized surety;

(ii) securities of the type eligible for deposit by authorized insur-
ers inthis state;

(iii) cash:;

(iv) a letter of credit issued by a qualified financial institution;
or

(v) another formof security prescribed by regulations issued by the

superintendent .
(b) Except for the requirenents specified in this section, no other

financial security requirenents shall be required by the superintendent
for warrantors.

8 7955. Theft protection programwarranty receipt required. (a) Theft
protection programwarranties shall not be issued in this state unless
the warrantor provides a copy of the theft protection programwarranty
to the warranty holder within a reasonable period of tine fromthe date
of purchase. A warranty may conply with this provision by providing the
holder with a physical copy of the conplete ternms and conditions of the
theft protection program warranty, by directing the consuner to a
website containing a copy of the conplete terms and conditions of the
theft protection program warranty, or by delivering a copy of the
conplete terns and conditions of the theft protection program warranty
via electronic mail

(b) A warrantor shall provide a consuner with a conplete sanple copy
of the theft protection programwarranty terns and conditions prior to
the tinme of sale upon a request for the sane by the consuner. A warran-
tor may conply with this provision by providing the consuner wth a
conplete sanple copy of the terns and conditions or by directing the
consuner to a website containing a conplete sanple of the terns and
conditions of the theft protection programwarranty.

8 7956. Required disclosures. (a) Theft protection programwarranties
offered, issued. made, proposed to be nade, or adninistered in this
state shall be witten, printed., or typed in clear., understandable
| anguage that is easy to read, and shall disclose the follow ng require-
nents, as applicable:

(1) the nane and address of the warrantor, the seller of the theft
protection program and the warranty hol der

(2) the total purchase price of the theft protection programand the
terns under which it is to be paid, however., the purchase price is not
required to be preprinted on the theft protection programwarranty and
may be negotiated with the consuner at the tine of sale;

(3) the procedure for making a claim including a tel ephone nunber for
the warrantor or administrator responsible for processing the claim

(4) the paynents or performance to be provided under the warranty
including paynents for incidental costs, the nanner of calculation or
deternmnation of paynents or perfornance, and any limtations,
exceptions or exclusions. Incidental costs nmay be reinbursed under the
provisions of the warranty in either a fixed anpunt specified in the
warranty or sales agreenment or by the use of a fornula item zing specif-
ic incidental costs incurred by the warranty hol der
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(5) the obligations and duties of the warranty holder such as the duty
to protect against any further danage to the vehicle, the obligation to
notify the warrantor in advance of any repair, or other sinilar require-
nents, if any;

(6) any terns, restrictions, or conditions governing transferability
and cancellation of the warranty, if any;

(7) a disclosure that reads substantially as follows: "This agreenent
is not insurance."

(b) A theft protection program warranty that is insured by a
rei nbursenent insurance policy under section seven thousand ni ne hundred
fifty-four of this article shall conspicuously state all of the follow
ing:

(1) "This theft protection programwarranty is not insurance and is
not subject to the insurance laws of the State of New York."

(2) That the obligations of the warrantor are insured under a
rei nbursenent insurance policy;

(3) That if a warrantor fails to performor nmake paynent due under the
terns of the warranty within sixty days after the warranty hol der
requests perfornmance or paynent pursuant to the terns of the warranty,
the warranty holder nmay request performance or paynent directly fromthe
warrantor's reinbursenent insurance policy insurer;

(4) The nane., address., and telephone nunber of the warrantor's
rei nbursenent insurance policy insurer.

c) Theft protection programwarranties not insured under a reinburse-
nent insurance policy pursuant to section seven thousand nine hundred
fifty-four of this article shall contain a statenent in substantially
the following form "The obligations of the warrantor under this warran-
ty are backed by the full faith and credit of the warrantor."

(d) Awarrantor may only cancel a theft protection programwarranty if
the warranty hol der does any of the foll ow ng:

(1) fails to pay for the theft protection program

(2) makes a material msrepresentation to the seller of the theft
protection programor to the warrantor;

(3) commits fraud related to the purchase of the theft protection
program registration of the theft protection program warranty, or a
claimnmade under the theft protection programwarranty;

(4) substantially breaches the warranty holder's duties under the

warranty;
(5) fails to make required paynents on the vehicle such that the vehi-

cle is repossessed; or

(6) damnges the vehicle such that the vehicle is deened a total |oss.

8 7957. Required disclosures; reinbursenent insurance policy. A
rei nbursenent insurance policy that is required to be issued under this
article shall contain:

(a) A statenent that if a warrantor fails to performor neke paynent
due under the terns of the theft protection programwarranty within
sixty days after the warranty holder requests performance or paynent
pursuant to the terns of the theft protection programwarranty, the
warranty holder nmay request performance or paynent directly from the
warrantor's reinbursenent insurance policy insurer.

(b) A statenent that in the event of cancellation of the warrantor's
rei nbursenent insurance policy, insurance coverage will continue for al
ancillary product holders whose theft protection programwarranties were
issued by the warrantor and reported to the insurer for coverage during
the termof the rei nbursenment insurance policy.
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8 7958. Theft protection programwarranty not insurance. Notwith-
standi ng section three thousand four hundred forty-six of this chapter
and any other provision of law. the marketing, sale, offering for sale,
issuance, nmking. proposing to nweke, and administration of theft
protection prograns by warrantors and related theft protection program
sellers, admnistrators, and other persons shall be exenpt from al
provisions of this chapter other than this article.

8 7959. Prohibited acts. (a) A warrantor shall not use in its name the
words insurance, casualty, surety, mutual or any other words descriptive
of the insurance, casualty or surety business; or a nane deceptively
simlar to the nane or description of any insurance or surety corpo-
ration or to the nane of any other warrantor. The word "guaranty" or
simlar word may be used by a warrantor. This section shall not apply
to a conpany that was using any of the prohibited | anguage in its nane
prior to the effective date of this article. However, a conpany using
the prohibited language in its nane shall include in its theft
protection programwarranties a statenent in substantially the follow ng
form "This agreenment is not an insurance contract."

(b) A warrantor or its representative shall not in its theft
protection programwarranties, warranties or literature nake, permt or
cause to be nade any false or msleading statenent, or deliberately om'¢t
any material statement that would be considered msleading if omtted.

(c) A person, such as a bank, savings and loan association, |ending
institution, manufacturer, or seller of any product, shall not require
the purchase of a theft protection programwarranty as a condition of a
loan or a condition for the sale of any notor vehicle or other property.

(d) Awarrantor or its representative shall not, directly or indirect-
ly, represent in any nmanner, whether by witten solicitation or tel enar-
keting, a false, deceptive or misleading statenment with respect to:

(1) such warrantor's affiliation with a notor vehicle nmanufacturer

(2) such warrantor's possession of information regarding a notor vehi-
cle owner's current notor vehicle manufacturer's original equi pnent
warranty;

(3) the expiration of a notor vehicle owner's current notor vehicle
nanuf acturer's original equipnent warranty; or

(4) arequirenent that a notor vehicle owner reqgister for a new theft
protection programwarranty with a warrantor in order to maintain cover-
age under the notor vehicle owner's current theft protection program
warranty or manufacturer's original equipnent warranty.

7960. Record-keeping requirenents. (a) Books and records:

(1) A warrantor shall keep accurate accounts, books, and records
concerning transactions regulated under this article.

(2) The warrantor's accounts, books, and records shall include the
fol | owi ng:

(A) Copies of each type of theft protection programwarranty sold or
i ssued;

(B) The nane and address of each ancillary product holder to the
extent that the nane and address have been furnished by the ancillary
product hol der;

(G Alist of the |locations where theft protection program warranties
are issued, narketed, sold, or offered for sale; and

(D) Witten clains files which shall contain at |east the dates and
description of clains related to the theft protection program warran-
ties.

(3) Except as provided in subsection (b) of this section, the warran-
tor shall retain all records required to be maintained by this section
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for at least one vyear after the specified period of coverage has
expired.

(4) The records required under this section nay be, but are not
required to be, maintained on a conputer disk or other record-keeping
technology. If the records are maintained in other than hard copy. the
records shall be capable of duplication to legible hard copy at the
request of the superintendent.

(b) A warrantor discontinuing business in this state shall nmmintain
its records until it furnishes the superintendent satisfactory proof
that it has discharged all obligations to ancillary product holders in
this state.

8§ 7961. Cancellation of reinbursenent insurance policy. As applicable,
an insurer that issued a reinbursenent insurance policy required under
this article shall not ternmnate the policy until a notice of term-
nation has been nailed or delivered to the superintendent. The term -
nation of a reinbursenent insurance policy shall not reduce the issuer's
responsibility for theft protection programwarranties issued by insured
warrantors prior to the date of the term nation.

8 7962. vligation of reinbursenent insurance policy insurers. (a)
Insurers issuing reinbursenent insurance to warrantors are deened to
have received the premuns for such insurance upon the paynent of
warrantor fees by consuners for theft protection program warranties
i ssued by such insured warrantors.

(b) This article shall not prevent or limt the right of an insurer
whi ch issued a reinbursenent insurance policy to seek indemification or
subrogation against a warrantor if the insurer pays or is obligated to
pay the ancillary product holder suns that the warrantor was obli gated
to pay pursuant to the provisions of the theft protection program
warranty.

8§ 7963. Enforcenent provisions. (a) The superintendent nay conduct
exam nations of warrantors, admnistrators, insurers or other persons to
enforce the provisions of this article and protect ancillary product
holders in this state. Upon request of the superintendent, the warran-
tor shall nake available to the superintendent all accounts. books, and
records concerning theft protection programwarranties sold or issued by
the warrantor which are necessary to enable the superintendent to
reasonably determ ne conpliance or nonconpliance with this article.

(b) The superintendent may take action which is necessary or appropri-
ate to enforce the provisions of this article and the superintendent's
regul ations and orders, and to protect ancillary product holders in this
state.

(1) If a warrantor has violated this article or the superintendent's
regulations or orders, the superintendent may issue an order directed to
that warrantor to cease and desist fromcomitting violations of this
article or the superintendent's regulations or orders; may issue an
order prohibiting a warrantor fromissuing. selling or offering for sale
theft protection programwarranties in violation of this article; or may
issue an order inposing a civil penalty on that warrantor, or any conbi -
nation of the foregoing, as applicable.

(A) A person aggrieved by an order issued under this paragraph may
request a hearing before the superintendent. The hearing request shal
be filed with the superintendent within twenty days of the date the
superintendent's order is effective.

(B) If a hearing is requested, an order issued by the superintendent
under this section shall be suspended fromthe original effective date
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of the order until conpletion of the hearing and final decision of the
superint endent .

() At the hearing, the burden shall be on the superintendent to show
why the order issued pursuant to this paragraph is justified. The
provisions of this section shall apply to a hearing requested under this
section.

(2) The superintendent may bring an action in any court of conpetent
jurisdiction for an injunction or other appropriate relief to enjoin
threatened or existing violations of this article or of the superinten-
dent's orders or regulations. An action filed under this paragraph nay
also seek restitution on behalf of persons aggrieved by a violation of
this article or orders or requlations of the superintendent.

(3) A person who is found to have violated this article or orders or
regulation of the superintendent nmay be assessed a civil penalty in an
anpunt deterni ned by the superintendent of not nore than five hundred
dollars per violation and no nore than ten thousand dollars in the
aggregate for all violations of a simlar nature. For purposes of this
section, violations shall be of a sinmlar nature if the violation
consists of the sane or simlar course of conduct, action, or practice,
irrespective of the nunber of tinmes the act. conduct, or practice which
is deternmined to be a violation of this article occurred.

8§ 7964. Premium taxes. (a) Warrantor fees collected on t heft
protection programshall not be subject to prem umtaxes.

b Premi uns for reinbursenment insurance policies shall be subject to
applicable prem umtaxes.

8 7965. Severability. If any provision of this article, or the appli-
cation of the provision to any person or circunstance, shall be held
invalid, the remainder of this article, and the application of the
provision to person or circunstances other than those as to which it is
held invalid, shall not be affected.

8§ 7966. Applicability. This article applies to all theft protection
program warranties issued, on or after January first, two thousand nine-
t een. The failure of any person to conply with this article prior to
January first, two thousand nineteen, shall not be admissible in any
court proceeding, admnistrative proceeding, arbitration, or alternative
dispute resolution proceeding and nay not otherw se be used to prove
that the action of any person or the affected theft protection program
warranty was unlawful or otherw se inproper. The adoption of this arti-
cle does not inply that a theft protection programwarranty was insur-
ance prior to January first, two thousand nineteen. The penalty
provisions of this article do not apply to any violation of this article
relating to or in connection with the sale or failure to disclose in a
retail installnent theft protection programwarranty or |lease, or theft
protection programwarranty or agreenent that provides for paynents
under a theft protection programwarranty as long as the sale of such
product., theft protection programwarranty, or agreenent was otherw se
disclosed to the purchaser in witing at the tine of the purchase or
lease. In the event of a violation for which the penalty provisions of
this article do not apply, the court shall award actual danages and
costs, including reasonable attorney's fees. Nothing in this section
shall be construed to require the application of the penalty provisions
where this section is not applicable.

8 7967. Effect on current business. A person engaged in the theft
protection program warranty business, as a warrantor or otherwi se, in
this state on or before the effective date of this article, who reqgis-
ters as a warrantor pursuant to this article within thirty days after
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the superintendent nakes the registration formavailable, may continue

to engage in business as a warrantor in this state until final agency

action is taken by the superintendent regarding the registration and all

rights to administrative judicial review have been exhausted or expired.
§ 2. This act shall take effect January 1, 2019.




