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STATE OF NEW YORK

8441--B

| N SENATE

May 7, 2018

I nt roduced by Sens. PHLLIPS HELM NG AKSHAR, BONACIC, LITTLE
MARCHI ONE, O MARA, YOUNG -- read twice and ordered printed, and when

printed to be comritted to the Conmittee on Insurance -- conmittee
di scharged, bill anended, ordered reprinted as anended and recommitted
to said conmttee -- committee discharged, bill anended, ordered

reprinted as anmended and recomritted to said committee

AN ACT to anend the insurance law, in relation to insurance coverage of
invitro fertilization and other fertility preservation treatnents;
and to anend part K of chapter 82 of the laws of 2002 anendi ng the
i nsurance |law and the public health lawrelating to coverage for the
diagnosis and treatnment of infertility, in relation to grants for
infertility services

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph 13 of subsection (i) of section 3216 of the
i nsurance law i s anended by addi ng three new subparagraphs (C), (D) and
(E) to read as foll ows:

(C) Every policy delivered or issued for delivery in this state that
provi des coverage for hospital, surgical or nedical care shall provide a
maximumlifetinme |imt of fifty thousand dollars coverage for:

(i) invitro fertilization used in the treatnent of infertility; and

(ii) standard fertility preservation services when a necessary nedical
treatment may directly or indirectly cause iatrogenic infertility to a
covered person.

(D) For the purposes of subparagraph (€ of this paragraph:

(i) "Infertility" neans a condition or disease characterized by the
incapacity to inpregnate another person or to conceive, as diagnosed or
determined (I) by a physician licensed to practice nedicine in this

state, or (Il) by the failure to establish a clinical pregnancy after
twelve nonths of regular, unprotected sexual intercourse, or after six
nont hs of regular, unprotected sexual intercourse in the case of a
femal e over age thirty-five.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(ii) "latrogenic infertility" nmpans an inpairnent of fertility by
surgery, radiation, chenotherapy or other nedical treatnent affecting
reproductive organs or processes.

(iii) Coverage for prescription drugs necessary as part of in vitro
fertilization or standard fertility preservation services is only avail-
able where the policy otherwise provides coverage for prescription
drugs.

(iv) Notwithstanding any other provision of law, a policy my inpose
cost sharing, deductibles or coinsurance obligations that exceed the
dollar anpunt of cost sharing., deductibles or coinsurance obligations
for non-preferred brand nane drugs or their equival ent.

(E) For services provided pursuant to subparagraph (C) of this para-
graph. policies may:

(i) Require that services be perforned by clinics or nedical centers
that conformto guidelines issued by the American Society for Reproduc-

tive Medicine or the Anerican College of Obstetricians and Gynecol ogi sts
(ACQOG) ;

(ii) Require, notw thstanding network adequacy requirenents, that al
services be performed at designated providers identified by the insurer
as neeting specified credentialing and quality standards and which
participate in the insurer's provider network;

(iii) lLimt coverage for in vitro fertilization to those individuals
who have been unable to conceive or produce conception through | ess
expensive and nedically viable infertility treatnent or procedures
covered under such policy. Nothing in this subsection shall be construed
to deny the coverage required by this section to any individual who
foregoes a particular infertility treatnent or procedure if the individ-
ual's physician deternines that such treatnent or procedure is likely to
be unsuccessful ;

(iv) For purposes of calculating the lifetinme limt, require disclo-
sure by the individual seeking such coverage to such individual's exist-
ing health insurance carrier of any previous infertility treatnent or
procedures for which such individual received coverage under a different
health insurance policy issued by the sane insurer or by another insur-
er; or

(v) Limt <coverage related to in vitro fertilization services to
per sons whose ages range fromtwenty-one through forty-four vears.

§ 2. Paragraph 6 of subsection (k) of section 3221 of the insurance
| aw i s anended by addi ng four new subparagraphs (E), (F), (G and (H) to
read as foll ows:

(E) Every group policy delivered or issued for delivery in this state
that provides hospital., surgical or nedical coverage shall provide a
maximum lifetine limt of fifty thousand dollars of coverage for:

(i) invitro fertilization used in the treatnent of infertility; and

(ii) standard fertility preservation services when a necessary nedical
treatment nmay directly or indirectly cause iatrogenic infertility to a
covered person.

F) For the purposes of subparagraph (E) of this paragraph:

(i) "Infertility" neans a condition or disease characterized by the
incapacity to inpregnate another person or to conceive, as diagnosed or
deternmined (1) by a physician licensed to practice nedicine in this
state, or (Il) by the failure to establish a clinical pregnancy after
twelve nonths of regular, unprotected sexual intercourse, or after six
nonths of regular, unprotected sexual intercourse in the case of a
femal e over age thirty-five.
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(ii) "latrogenic infertility" neans an inpairnent of fertility by
surgery, radiation, chenptherapy or other nedical treatnent affecting
reproductive organs or processes.

(iii) Coverage for prescription drugs necessary as part of in vitro
fertilization or standard fertility preservation services is only avail-
able where the policy otherwise provides coverage for prescription
drugs..

(iv) Notwithstanding any other provision of law, a policy my inpose
cost sharing, deductibles or coinsurance obligations that exceed the
dollar anpunt of cost sharing, deductibles or coinsurance obligations
for non-preferred brand nane drugs or their equival ent.

(G Notwithstanding any other provision of this subsection, a reli-
gious enployer may request a contract without coverage for in vitro
fertilization used in the treatnment of infertility and standard fertili-
ty preservation services that are contrary to the religious enployer's
religious tenets. If so requested, such contract shall be provided wth-
out coverage for services.

(i) For purposes of this subsection, a "religious enployer" is a group
or entity for which each of the following is true:

(1) The inculcation of religious values is the purpose of the group or
entity.

(I1) The group or entity primarily enploys persons who share the reli-
gious tenets of the group or entity.

(1I11) The group or entity serves primarily persons who share the reli-
gious tenets of the group or entity.

(V) The group or entity is a nonprofit organization as described in
Section 6033(a)(2)(A)i or iii, of the Internal Revenue Code of 1986, as
anended.

(ii) Every religious enployer that invokes the exenption provided
under this subparagraph shall provide witten notice to prospective
enrollees prior to enrollnent with the plan, listing the treatnent of
infertility and standard fertility preservation services the enployer
refuses to cover for religious reasons.

(H For services provided pursuant to subparagraph (E) of this para-
graph, policies nmay:

(i) Require that services be perfornmed by clinics or nedical centers
that conformto guidelines issued by the Anerican Society for Reproduc-
tive Medicine or the Anerican College of Obstetricians and Gynecol ogi sts
(ACOG) ;

ii) Require, notw thstanding network adequacy requirenents, that al
services be perforned at designated providers identified by the insurer
as neeting specified credentialing and quality standards and which
participate in the insurer's provider network;

(iii) Limt coverage for in vitro fertilization to those individuals
who have been unable to conceive or produce conception through |ess
expensive and nedically viable infertility treatnent or procedures
covered under such policy. Nothing in this subsection shall be construed
to deny the coverage required by this section to any individual who
foregoes a particular infertility treatnent or procedure if the individ-
ual's physician deternines that such treatnent or procedure is likely to
be unsuccessful ;

(iv) For purposes of calculating the lifetine linmt, require disclo-
sure by the individual seeking such coverage to such individual's exist-
ing health insurance carrier of any previous infertility treatnent or
procedures for which such individual received coverage under a different
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health insurance policy issued by the sane insurer or by another insur-
er; or

(v) Limt <coverage related to in vitro fertilization services to
persons whose ages range fromtwenty-one through forty-four vears.

§ 3. Subsection (s) of section 4303 of the insurance law, as anended
by section 2 of part F of chapter 82 of the laws of 2002, is anended by
addi ng four new paragraphs 5, 6, 7 and 8 to read as foll ows:

5) Every contract issued by a nedical expense indemit corporation
hospital service corporation or health service corporation for delivery
inthis state that provides hospital, surgical or nmedical coverage shal
provide a maximum |lifetine limt of fifty thousand dollars of coverage
for:

(A) in vitro fertilization used in the treatnent of infertility; and

(B) standard fertility preservation services when a necessary nedical
treatment may directly or indirectly cause iatrogenic infertility to a

covered person..
(6) For the purposes of paragraph five of this subsection

(A "Infertility" neans a condition or disease characterized by the
incapacity to i npregnate another person or to conceive, as diagnosed or
determined (i) by a physician licensed to practice nedicine in this

state, or (ii) by the failure to establish a clinical pregnancy after
twelve nonths of reqular., unprotected sexual intercourse, or after six

nont hs of reqular, unprotected sexual intercourse in the case of a
femal e over age thirty-five.
(B) "latrogenic infertility" neans an inpairnent of fertility by

surgery, radiation, chenotherapy or other nedical treatnent affecting
reproductive organs or processes.

(G Coverage for prescription drugs necessary as part of in vitro
fertilization or standard fertility preservation services is only avail-
able where the policy otherwise provides coverage for prescription
drugs.

(D) Notwithstanding any other provision of law, a policy my inpose
cost sharing, deductibles or coinsurance obligations that exceed the
dollar anpunt of cost sharing., deductibles or coinsurance obligations
for non-preferred brand nane drugs or their equival ent.

(7) Notwithstanding any other provision of this subsection, a reli-
gious enployer may request a contract without coverage for in vitro
fertilization used in the treatnment of infertility and standard fertili-
ty preservation services that are contrary to the religious enployer's
religious tenets. If so requested, such contract shall be provided wth-
out coverage for services.

(A) For purposes of this subsection, a "religious enployer" is a group
or entity for which each of the following is true:

(i) The inculcation of religious values is the purpose of the group or
entity.

(ii) The group or entity primarily enploys persons who share the reli-
gious tenets of the group or entity.

(iii) The group or entity serves primarily persons who share the reli-
gious tenets of the group or entity.

(iv) The group or entity is a nonprofit organization as described in

Section 6033(a)(2)(A)i or iii, of the Internal Revenue Code of 1986, as
anended.

(B) Every religious enployer that invokes the exenption provided under
this paragraph shall provide witten notice to prospective enrollees

prior to enrollnent with the plan, listing the treatnent of infertility
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and standard fertility preservation services the enployer refuses to
cover for religious reasons.

(8) For services provided pursuant to paragraph five of this
subsection, policies my:

(A) Require that services be perforned by clinics or nedical centers
that conformto guidelines issued by the Anerican Society for Reproduc-
tive Medicine or the Anerican College of Cbstetricians and Gynecol ogi sts
(ACOG) ;

(B) Require, notwithstanding netwirk adequacy requirenents, that al
services be performed at designated providers identified by the insurer
as neeting specified credentialing and quality standards and which
participate in the insurer's provider network;

(CQ) Limt coverage for in vitro fertilization to those individuals who
have been unable to conceive or produce conception through | ess expen-
sive and nedically viable infertility treatnent or procedures covered
under such policy. Nothing in this subsection shall be construed to deny
the coverage required by this section to any individual who foregoes a
particular infertility treatnent or procedure if the individual's physi-
cian determ nes that such treatnent or procedure is likely to be unsuc-
cessful;

(D) For purposes of calculating the lifetine limt, require disclosure
by the individual seeking such coverage to such individual's existing
health insurance carrier of any previous infertility treatnent or proce-
dures for which such individual received coverage under a different
health insurance policy issued by the sane insurer or by another insur-
er; or

(E) Limt coverage related to in vitro fertilization services to
persons whose ages range fromtwenty-one through forty-four vears.

8 4. Subparagraph (C) of paragraph 6 of subsection (k) of section 3221
of the insurance |aw, as amended by section 1 of part K of chapter 82 of
the laws of 2002, is anmended to read as foll ows:

(O Coverage of diagnostic and treatnent procedures, including
prescription drugs, used in the diagnosis and treatnent of infertility
as required by subparagraphs (A) and (B) of this paragraph shall be
provided in accordance with the provisions of this subparagraph

(i) Coverage shall be provided for persons whose ages range fromtwen-
ty-one through forty-four years, provided that nothing herein shal
preclude the provision of coverage to persons whose age is bel ow or
above such range.

(ii) Dagnosis and treatnment of infertility shall be prescribed as
part of a physician's overall plan of care and consistent with the
gui delines for coverage as referenced in this subparagraph

(iii) Coverage may be subject to co-paynents, coinsurance and deduct-
ibles as nmay be deened appropriate by the superintendent and as are
consistent with those established for other benefits wthin a given

4] Coverage shall not be required to include the diagnosis and
treatment of infertility 1in connection with: () [—i+rofertiliza—
tHon—] ganete intrafallopian tube transfers or zygote intrafallopian
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tube transfers; (lIl) the reversal of elective sterilizations; (I11) sex
change procedures; (1V) cloning; or (V) nedical or surgical services or
procedures that are deened to be experinental in accordance with clin-
i cal guidelines referenced in clause [&+5] (v) of this subparagraph

[+] (v) The superintendent, in consultation with the comm ssioner
of health, shall pronul gate regul ations which shall stipulate the guide-
I ines and standards which shall be used in carrying out the provisions
of this subparagraph, which shall include:

(') The determination of "infertility” in accordance with the stand-
ards and gui delines established and adopted by the Anerican College of
Cbstetricians and Gynecol ogists and the Anerican Society for Reproduc-
tive Medicine;

(I'l) The identification of experinmental procedures and treatnents not
covered for the diagnosis and treatnent of infertility determined in
accordance with the standards and gui delines established and adopted by
the American Coll ege of Cbstetricians and Gynecol ogi sts and the American
Soci ety for Reproductive Mdicine;

(I'11) The identification of the required training, experience and
ot her standards for health care providers for the provision of proce-
dures and treatnents for the diagnosis and treatnment of infertility
determ ned in accordance with the standards and guidelines established
and adopted by the Anerican College of Chstetricians and Gynecol ogi sts
and the Anerican Society for Reproductive Medicine; and

(I'V) The determ nation of appropriate nedical candi dates by the treat-
i ng physician in accordance with the standards and guidelines estab-
i shed and adopted by the Anerican College of Cbstetricians and Gynecol -
ogi sts and/or the American Society for Reproductive Medicine.

8 5. Paragraph 3 of subsection (s) of section 4303 of the insurance
| aw, as anended by section 2 of part K of chapter 82 of the laws of
2002, is anended to read as foll ows:

(3) Coverage of diagnostic and treatnent procedures, including
prescription drugs used in the diagnosis and treatnent of infertility as
requi red by paragraphs one and two of this subsection shall be provided
in accordance with this paragraph.

(A) Coverage shall be provided for persons whose ages range fromtwen-
ty-one through forty-four years, provided that nothing herein shal
preclude the provision of coverage to persons whose age is below or
above such range.

(B) Diagnosis and treatnent of infertility shall be prescribed as part
of a physician's overall plan of care and consistent with the guidelines
for coverage as referenced in this paragraph.

(G Coverage may be subject to co-payments, coinsurance and deduct -
i bles as may be deenmed appropriate by the superintendent and as are
consistent with those established for other benefits within a given

E-] (D) Coverage shall not be required to include the diagnosis and
treatment of infertility in connection with: (i) [#—HHtro—Fertiliza—
t+en—] gamete intrafallopian tube transfers or zygote intrafallopian
tube transfers; (ii) the reversal of elective sterilizations; (iii) sex
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change procedures; (iv) cloning; or (v) nedical or surgical services or
procedures that are deened to be experinental in accordance wth clin-
i cal guidelines referenced in subparagraph [&=-] (E) of this paragraph.

[F] (E) The superintendent, in consultation with the comm ssioner of
health, shall promulgate regulations which shall stipulate the guide-
I ines and standards which shall be used in carrying out the provisions
of this paragraph, which shall include:

(i) The determination of "infertility” in accordance with the stand-
ards and gui delines established and adopted by the Anerican College of
Cbstetricians and Gynecol ogi sts and the Anerican Society for Reproduc-
tive Medicine;

(ii) The identification of experinmental procedures and treatnents not
covered for the diagnosis and treatnment of infertility determned in
accordance with the standards and gui delines established and adopted by
the Anerican College of Chstetricians and Gynecol ogi sts and the American
Soci ety for Reproductive Medi cine;

(iii) The identification of the required training, experience and
ot her standards for health care providers for the provision of proce-
dures and treatnents for the diagnosis and treatnment of infertility
determ ned in accordance with the standards and guidelines established
and adopted by the Anerican College of Chstetricians and Gynecol ogi sts
and the Anerican Society for Reproductive Medicine; and

(iv) The determ nation of appropriate nedical candidates by the treat-
i ng physician in accordance with the standards and guidelines estab-
i shed and adopted by the Anerican College of Obstetricians and Gynecol -
ogi sts and/or the American Society for Reproductive Medicine.

8 6. Section 4 of part K of chapter 82 of the laws of 2002, anending
the insurance |aw and the public health law relating to coverage for the
diagnosis and treatnment of infertility, is anmended to read as foll ows:

8 4. The conmi ssioner of health, subject to the availability of funds
pursuant to section 2807-v of the public health |aw, shall establish a
programto provide grants to health care providers for the purpose of
i nproving access to infertility services, treatnents and procedures. At
| east one such provider shall be located in the city of New York and one
such provider shall be located in an upstate region.

Such program shall be targeted to assist individuals in neeting the
cost of infertility services not covered pursuant to sections 3221 and
4303 of the insurance | aw as such sections are anended by sections one
and two of this act relating to expanded coverage of infertility
services. Services, treatnents and procedures paid for pursuant to the
grant program shall be limted to: (a) those who neet the criteria for
such expanded coverage provided pursuant to the insurance law but for
whom the covered services are not effective for treating infertility,
and those who are unable to access coverage for the expanded procedures
enacted pursuant to a chapter of the |laws of 2018; and (b) those who are
not enrolled in a commercial health care plan but who woul d ot herw se
neet the criteria of subdivision (a) of this section. Services, treat-
ments and procedures paid for pursuant to the grant program shall be
further Iimted to assisted reproductive technology utilizing in vitro
fertilization and ganete intrafallopian tube transfer, and shall be nade
avail able only in accordance with standards, protocols and ot her parane-
ters as shall be established by the comm ssioner, which shall include
but not be limted to ASRM and ACOG standards for the appropriateness of
i ndi viduals, providers and treatnents, and standards relating to cost-
sharing based on inconme. Services, treatnents and procedures under the
grant program except for those specified herein, shall not include
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those services, treatments and procedures explicitly excluded under the
expanded coverage provided for in the insurance l|law as anended by
sections one and two of this act. Notw thstanding sections 112 and 163
of the state finance |law, grants provided pursuant to such program nay
be made without conpetitive bid or request for proposal

The commi ssioner of health shall pronmote public awareness of this
progr am
8 7. The superintendent of financial services in consultation with

the comm ssioner of health, shall reassess the coverage requirenents of
this act and regul ations pronul gated thereunder pursuant to a review of
t he conprehensive report funded pursuant to appropriation by chapter 50
of the laws of 2018 and the request for quote nunber C000457.

8 8. This act shall take effect January 1, 2020 and shall apply to al
policies issued, renewed, altered or nodified on or after such date;
provi ded, however, that should this act be determned to be a nandate
pursuant to section 1311 (d)(3)(B) of the Patient Protection and Afford-
able Care Act, then this act shall not apply to coverage offered in the
i ndi vidual and small group nmarket unless the state appropriates funds
sufficient to cover the full cost of such coverage, as determ ned by the
departnent of financial services and independently verified by an inde-
pendent actuarial firmcertified by the Anerican acadeny of actuari es.
In addition, the superintendent of financial services shall permt
insurers and other organi zations subject to this act to establish a
mnimum factor attributable to the services covered pursuant to this
chapter that may be incorporated into rates for large group policies
issued on or after January 1, 2020. Provi ded further, however, that
should this act be determ ned not to be a mandate pursuant to section
1311(d)(3)(B) of the Patient Protection and Affordable Care Act, then
t he superintendent of financial services shall include in the approved
small group and individual rates a factor attributable to the cost of
services covered pursuant to this chapter and consistent with the actu-
arial cost, as projected by the applicant, of such coverage that shal
be incorporated into rates for policies issued on or after January 1
2020.



