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STATE OF NEW YORK

8435

| N SENATE

May 7, 2018

Introduced by Sen. HANNON -- (at request of the Departnment of Health) --
read twice and ordered printed, and when printed to be conmtted to
the Committee on Mental Health and Devel opnental Disabilities

AN ACT to anmend the nmental hygiene |law and the state finance law, in
relation to the New York state nedical indemity fund; to amend
section 1 of a chapter of the laws of 2018, enacting Aid to Locali-
ties, as proposed in legislative bill nunbers S. 7503 and A 9503, in
relation to suballocation of certain funds; and to repeal title 4 of
article 29-D of the public health law, relating to the New York state
medi cal indemity fund

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Title 4 of article 29-D of the public health lawis
REPEALED

8§ 2. The nmental hygiene law is amended by adding a new article 17 to
read as foll ows:

ARTICLE 17
NEW YORK STATE MEDI CAL | NDEMNI TY FUND
Section 17.01 Purpose of article; creation of the New York state nedica
indemmity fund

17.03 Definitions.

17.05 Custody and adninistration of the fund.

17.07 Paynments fromthe fund.
8 17.01 Purpose of article; <creation of the New York state nedica

indemmity fund.

There is hereby created the New York state nedical indemity fund (the
"fund"). The purpose of the fund is to provide a funding source for
future health care costs associated wth birth related neurol ogica
injuries, in order to reduce premum costs for nedical nalpractice
i nsurance coverage.

8 17.03 Definitions.

As used in this article, unless the context or subject matter requires
ot herw se:

(a) "Birth-related neurological injury" nmeans an injury to the brain
or spinal cord of a live infant caused by the deprivation of oxygen or
nechanical injury occurring in the course of labor, delivery or resusci-
tation, or by other nedical services provided or not provided during

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onitted.
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delivery admission, that rendered the infant with a permanent and
substantial notor inpairnent or with a developnental disability as that
termis defined in section 1.03 of this chapter, or both. This defi-
nition shall apply to live births only.

(b) "Fund" neans the New York state nedical indemity fund.

(c) "Qualifying health care costs" neans the future nedical, hospital,
surgical, nursing, dental. rehabilitation, habilitation, respite, custo-
dial, durable nedical equipnent, hone nodifications, assistive technolo-
gy, vehicle nodifications, transportation for purposes of health care
rel ated appointnents, prescription and non-prescription nedications, and
other health care costs actually incurred for services rendered to and
supplies wutilized by qualified plaintiffs, which are necessary to neet
their health care needs, as deternined by their treating physicians,
physician assistants, or nurse practitioners and as otherw se defined by
the conm ssioner in regulation.

(d) "Qualified plaintiff" neans every plaintiff or clainmant who: (i)
has been found by a jury or court to have sustained a birth-related
neurological injury as the result of nedical nmalpractice; or (ii) has
sustained a birth-related neurological injury as the result of alleged
nedical malpractice, and has settled his or her lawsuit or claimthere-
for.

(e) Any reference to the "office" and the "conmmissioner" in this arti-
cle shall nean, respectively, the "office for people with devel opnental
disabilities" and "the conm ssioner of the office for people with devel -
opnental disabilities".

8 17.05 Custody and administration of the fund.

(a)(1) The conmm ssioner of taxation and finance shall be the custodian
of the fund and the special account established pursuant to section
ninety-nine-t of the state finance law. All paynents fromthe fund shal
be made by the conmi ssioner of taxation and finance upon certificates
signed by the conm ssioner, or his or her designee, as hereinafter
provided. The fund shall be separate and apart fromany other fund and
from all other state nonies; provided, however, that nonies of the fund
may be invested as set forth in paragraph two of this subdivision. No
nonies from the fund shall be transferred to any other fund., nor shal
any such nonies be applied to the making of any paynent for any purpose
other than the purpose set forth in this article.

(2) Any nonies of the fund not required for inmediate use may, at the
discretion of the commi ssioner in consultation with the director of the
budget, be invested by the conm ssioner of taxation and finance in obli-
gations of the United States or the state or obligations the principal
and interest of which are guaranteed by the United States or the state.
The proceeds of any such investnent shall be retained by the fund as
assets to be used for the purposes of the fund.

(b) (1) The fund shall be adninistered by the conmi ssioner or his or
her designee in accordance with the provisions of this article.

(2) The commi ssioner shall have all powers necessary and proper to
carry out the purposes of the fund.

(3) Notwithstanding any contrary provision of this section, sections
one hundred twelve and one hundred sixty-three of the state finance | aw
or any other contrary provision of law, the superintendent of financial
services is authorized to assign and the conmissioner is authorized to
receive assignnent of any and all contracts entered into by the super-
intendent of financial services to admnister the fund for periods prior
to August first, two thousand ei ghteen.




O©CoOoO~NOUP~WNE

S. 8435 3

(4) The office shall post on its website infornation about the fund,
eligibility for enrollnent in the fund, and the process for enroll nent
in the fund.

(c) The expense of admnistering the fund shall be paid fromthe fund

(d) Monies for the fund will be provided pursuant to this chapter.

(e) Beginning April first, two thousand ei ghteen and annually there-
after, the superintendent of financial services or the conmi ssioner
whichever is applicable, shall cause to be deposited into the fund,
subject to available appropriations, an anmpbunt equal to the difference
between the anpunt appropriated to the fund in the preceding fisca
year, as increased by the adjustnent factor defined in subdivision (Q)
of this section, and the assets of the fund at the conclusion of that
fiscal year.

(f) (1) Following the deposit referenced in subdivision (e) of this

section, the conm ssioner, in consultation with the superintendent of
financial services, shall conduct an actuarial calculation of the esti-
mated liabilities of the fund for the conming year resulting fromthe
qualified plaintiffs enrolled in the fund. The adninistrator shall from

tinme to tine adjust such calculation. If the total of all estimates of
current liabilities equals or exceeds eighty percent of the fund's
assets, then the fund shall not accept any new enrollnents until a new
deposit has been made pursuant to subdivision (e) of this section
When, as a result of such new deposit, the fund's liabilities no |onger
exceed eighty percent of the fund's assets, the fund adm nistrator shal
enroll new qualified plaintiffs in the order that an application for
enrollnment has been subnitted in accordance with subdivision (g) of
section 17.07 of this article.

(2) Whenever enrollnment is suspended pursuant to paragraph one of this
subdi vision and until such tine as enrollnent resunes pursuant to such
paragraph: (i) notice of such suspension shall be pronptly posted on the
office's website; (ii) the fund administrator shall deny each applica-
tion for enrollnment that had been received but not accepted prior to the
date of suspension and each application for enrollnment received after
the date of such suspension; and (iii) notification of each such deni al
shall be nade to the plaintiff or clainmant or persons authorized to act
on behalf of such plaintiff or clainant and all defendants in regard to
such plaintiff or claimant, to the extent they are known to the fund
adnm ni strator. Judgnents and settlenents for plaintiffs or clainmants for
whom applications are denied under this paragraph or who are not eligi-
ble for enrollnment due to suspension pursuant to paragraph one of this
subdi vision shall be satisfied as if this article had not been enacted.

(3) Following a suspension, whenever enrollnent resunes pursuant to
paragraph one of this subdivision, notice that enrollnent has resuned
shall be pronptly posted on the office's website.

(4) The suspension of enrollnment pursuant to paragraph one of this
subdi vi sion shall not inpact paynent under the fund for any qualified
plaintiffs already enrolled in the fund

For purposes of this section, the adjustnent factor referenced in
this section shall be the ten year rolling average nedical conponent of
the consuner price index as published by the United States Departnent of
Labor, Bureau of Labor Statistics, for the preceding ten vears.

8§ 17.07 Paynents fromthe fund

(a) The fund shall be used to pay the qualifying health care costs of

qualified plaintiffs.
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(b) The provision of qualifying health care costs to qualified plain-

tiffs shall not be subject to prior authorization, except as described
by the conmi ssioner in requlation, provided, however:
(1) such regulation shall not prevent qualified plaintiffs from

receiving care or assistance that would, at a mnimum be authorized
under the Medicaid program

(2) if any prior authorization is required by such regulation. the
regulation shall require that requests for prior authorization be proc-
essed within a reasonably pronpt period of tine and shall identify a
process for pronpt adninistrative review of any denial of a request for
prior authorization; and

(3) such regulations shall not prohibit qualifying health care costs
on the grounds that the qualifying health care cost nmay incidentally
benefit other nenbers of the household, provided that whether the quali -
fving health care cost prinmarily benefits the patient may be consi dered.

(c) In deternmning the anmpbunt of qualifying health care costs to be
paid fromthe fund, any such cost or expense that was or wll, wth
reasonable certainty, be paid, replaced or indemified fromany collat-
eral source as provided by subdivision (a) of section forty-five hundred
forty-five of the civil practice law and rules shall not constitute a
qualifying health care cost and shall not be paid fromthe fund. For
purposes of this article, "collateral source" shall not include Medicare
or Medi cai d.

(d) (1) Effective until Decenber thirty-first, two thousand nineteen,
the ampunt of qualifying health care costs to be paid fromthe fund
shall be calculated on the basis of one hundred percent of the usual and
customary costs. For the purposes of this section, "usual and custonary
costs" shall nean the eightieth percentile of all charges for the
particular health care service perforned by a provider in the sanme or
simlar specialty and provided in the sane geographical area as reported
in a benchmarki ng dat abase maintained by a nonprofit organization speci-
fied by the commssioner. 1If no such rates are available, qualifying
health care costs shall be calculated on the basis of no less than one
hundred thirty percent of Medicaid or Medicare rates of reinbursenent,
whi chever is higher. If no such rate exists, costs shall be reinbursed
as defined by the conmmi ssioner in regulation.

(2) Effective Decenber thirty-first, two thousand ni neteen, the anpunt
of qualifying health care costs to be paid fromthe fund shall be cal cu-
lated: (i) with respect to services provided in private physician prac-
tices on the basis of one hundred percent of the wusual and custonary
rates, as defined by the conmmissioner in regulation; or (ii) wth
respect to all other services, on the basis of WMdicaid rates of
rei nbursenent or, where no such rates are available, as defined by the
conm ssioner in regulation.

(e) dains for the paynent or reinbursenent fromthe fund of qualify-
ing health care costs shall be nade upon fornms prescribed and furnished
by the fund admnistrator in conjunction with regulations establishing a
nechani sm for submi ssion of clains by health care providers directly to
the fund, where practicable.

(f) (1) Every settlenent agreenent for clains arising out of a
plaintiff's or claimant's birth related neurological injury subject to
this article, and that provides for the paynent of future nedical
expenses for the plaintiff or claimant, shall provide that in the event
the admnistrator of the fund deternines that the plaintiff or claimnt
is aqualified plaintiff, all paynents for future nmedical expenses shal
be paid in accordance with this title, inlieu of that portion of the
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settlenment agreenment that provides for paynent of such expenses. The
plaintiff's or claimant's future nedical expenses shall be paid in
accordance with this article. Wien such a settlenent agreenent does not
so provide, the court shall direct the nodification of the agreenent to
include such termas a condition of court approval.

(2) In any case where the jury or court has made an award for future
nedi cal expenses arising out of a birth related neurological injury, any
party to such action or person authorized to act on behalf of such party
nmay neke application to the court that the judgnent reflect that, in
lieu of that portion of the award that provides for paynent of such
expenses, and upon a deternmination by the fund adninistrator that the
plaintiff is a qualified plaintiff, the future nedical expenses of the
plaintiff shall be paid out of the fund in accordance with this article.
Upon a finding by the court that the applicant has nmade a prina facie
showing that the plaintiff is a qualified plaintiff, the court shal
ensure that the judgnent so provides.

(g) A qualified plaintiff shall be enrolled when: (1) such plaintiff
or person authorized to act on behalf of such person. upon notice to al
def endants, or any of the defendants in regard to the plaintiff's claim
upon notice to such plaintiff, makes an application for enrollnent by
providing the fund adninistrator with a certified copy of the judgnent
or of the court approved settlenent agreenent; and (2) the fund adm nis-
trator determ nes upon the basis of such judgnent or settlenent agree-
nment and any additional information the fund adm nistrator shall request
that the relevant provisions of subdivision (f) of this section have
been net and that the plaintiff is a qualified plaintiff; provided that
no enrollnment shall occur when the fund is closed to enroll nent pursuant
to subdivision (f) of section 17.05 of this article.

(h) As to all clains, the fund admi nistrator shall

(1) determne which of such costs are qualifying health care costs to
be paid fromthe fund; and

(2) thereupon certify to the conmmissioner of taxation and finance
those costs that have been deternmined to be qualifying health care costs
to be paid fromthe fund

(i) Paynments fromthe fund shall be nade by the conm ssioner of taxa-
tion and finance on the said certificate of the conm ssioner. No paynent
shall be nade by the conmm ssioner of taxation and finance in excess of
the ampunt certified. Pronptly upon receipt of the said certificate of
the conm ssioner, the comm ssioner of taxation and finance shall pay the
qualified plaintiff's health care provider or reinburse the qualified
plaintiff the anobunt so certified for paynent.

(j) Payment fromthe fund shall not give the fund any right of recov-
ery against any qualified plaintiff or such qualified plaintiff's attor-
ney except in the case of fraud or mn stake.

(k) All health care providers shall accept from qualified plaintiffs
or persons authorized to act on behalf of such plaintiffs assignnents of
the right to receive paynents fromthe fund for qualifying health care
costs. Such paynents shall constitute paynment in full for any service
provided to a qualified plaintiff in accordance with this article.

(1) Health insurers (other than Medicare and Medicaid) shall be the
primary payers of qualifying health care costs of qualified plaintiffs.
Such costs shall be paid fromthe fund only to the extent that health
insurers or other collateral sources or other persons are not otherw se
obligated to make paynents therefor. Health insurers that nake paynents
for qualifying health care costs to or on behalf of qualified plaintiffs
shall have no right of recovery against and shall have no lien upon the
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fund or any person or entity nor shall the fund constitute an additiona
paynment source to offset the paynents otherw se contractually required
to be made by such health insurers. The conm ssioner shall have the
authority to enforce the provisions of this subdivision.

(m Except as provided for by this article., with respect to a quali-
fied plaintiff, no paynent shall be required to be made by any def endant
or such defendant's insurer for qualifying health care costs and no
judgnent shall be nmde or entered requiring that any such paynent be
made by any defendant or such defendant's insurer for such health care
costs.

(n) The determination of the qualified plaintiff's attorney's fee
shall be based upon the entire sum awarded by the jury or the court or
the full sum of the settlenent, as the case may be. The qualified
plaintiff's attorney's fee shall be paid in a lunp sumby the defendants
and their insurers pursuant to section four hundred seventy-four-a of
the judiciary law,_ provided however that the portion of the attorney's
fee that is allocated to the non-fund elenents of damages shall be
deducted from the non-fund portion of the award in a proportiona
naenner .

(0) The commi ssioner shall pronulgate, anend and enforce all rules and
regul ati ons necessary for the proper adnmnistration of the fund in
accordance wth the provisions of this section., including. but not
limted to, those concerning the paynent of clains and concerning the
actuarial calculations necessary to determine, annually, the total
anount to be paid into the fund as provided herein, and as otherw se
needed to inplenent this article.

(p) The conmssioner shall convene a consuner advisory committee for
the purpose of providing information. as requested by the conmm ssioner
in the developnent of the reqgulations authorized by subdivision (0) of
this section.

8 3. Subdivisions 2 and 3 of section 99-t of the state finance |aw, as
added by section 52-e of part H of chapter 59 of the laws of 2011, are
anmended to read as foll ows:

2. Al noneys received by the New York state nedical indemity fund
pursuant to title four of article twenty-nine-D of the public health
law, _and on and after Augqust first, tw thousand eighteen, article
seventeen of the nental hygiene [aw. from whatever source derived shal
be deposited to the exclusive credit of such fund account. Said nmoneys
shal |l be kept separate and shall not be comm ngled with any other noneys
in the custody of the conm ssioner of taxation and finance.

3. The noneys in said account shall be retained by the fund and shal
be released by the conmissioner of taxation and finance only upon
certificates signed by: (a) the superintendent of financial services or
the head of any successor agency to the departnment of insurance or his
or her designee and only for the purposes set forth in title four of
article twenty-nine-D of the public health law_or (b) on and after
August first, two thousand eighteen, the conm ssioner of the office for
people wth developnental disabilities or his or her designee and only
for the purposes set forth in article seventeen of the nental hyqgiene
| aw.

8 4. That part entitled "DEPARTMENT OF HEALTH', of section 1 of a
chapter of the | aws of 2018, enacting the aid to localities budget, as
proposed in legislative bill nunbers S. 7503 and A 9503, is anended by
repealing the itenms hereinbel ow set forth in brackets and by adding to
such section the itens hereinbelow set forth in italics as foll ows:
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HEALTH CARE REFORM ACT PROGRAM

Speci al Revenue Funds - O her
HCRA Resources Fund
HCRA Program Account - 20807

For [ suhellecatieoh—to—the—depariment—e-et
Hpanpcial—servieces—for] the purpose of

supporting the New York state nedical

indemity fund established pursuant to

chapter 59 of the laws of 2011, a portion

of which may be suballocated to t he

departnent of financial services or the

office for people with devel opnental disa-

bilities (29736) ....... .. 52, 000, 000

8 5. Notwithstanding any inconsistent provision of article 2 of the
state administrative procedure act, regulations set forth in subpart
69-10 of title 10 of the codes, rules and regulations of the state of
New York governing administration of the NYS Medical Indemity Fund
shall continue in full force and effect until the date the conmi ssioner
of the office for people with developnental disabilities pronul gates
regul ations on a final basis pursuant to this act; provided, however,
the follow ng revised nmeani ngs shall apply on and after August 1, 2018:

1. References to the "departnent of financial services" shall be nul
and void and have no force and effect.

2. References to the "conm ssioner of health" or "conm ssioner"” and
"superintendent of financial services" shall each nean the "conm ssioner
of the office for people with devel opmental disabilities".

3. References to the "fund adm nistrator" shall mean the "conmi ssioner
of the office for people with devel opnental disabilities".

4. References to the "department of health's chief administrative |aw
judge" for purposes of providing an adm ni strative revi ew process pursu-
ant to sections 69-10.16, 69-10.17 and 69-10.18 of title 10 of the
codes, rules and regul ations of the state of New York shall mean a chi ef
administrative law judge designated by the conmi ssioner of the office
for people with devel opnental disabilities who nay be enpl oyed by either
the departnent of health or the office of tenporary and disability
assi stance, or nmay be an independent administrative |aw judge used for
ot her progranms adm nistered by the office for people with devel oprenta
disabilities.

5. References to a section of title 4 of article 29-D of the public
health | aw shall nmean the correlating section of article 17 of the
ment al hygi ene | aw.

8 6. This act shall take effect August 1, 2018. Effective i mediately,
the comm ssioner of the office for people with devel opnental disabili-
ties is authorized to take any steps necessary to inplenent this act
prior to its effective date; and, notw thstanding any inconsistent
provision of the state admnistrative procedure act or any other
provision of law, rule or regulation, the conm ssioner of the office for
people with developnmental disabilities is authorized to adopt or amend
or pronul gate on an energency basis any regul ation he or she deternines
necessary to inplement any provision of this act on its effective date;
provi ded that, upon such promul gation, the provisions of subpart 69-10
of title 10 of the codes, rules and regul ations of the state of New York
shall be null and void and have no force and effect.




