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STATE OF NEW YORK

8395

| N SENATE

May 4, 2018

Introduced by Sen. HANNON -- (at request of the Departnment of Health) --
read twice and ordered printed, and when printed to be conmtted to
the Committee on Health

AN ACT to anmend the public health law, in relation to streamining and
adding criteria to the certificate of need process

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 3 of section 2801-a of the public health |aw,
as amended by section 57 of part A of chapter 58 of the laws of 2010, is
amended to read as foll ows:

3. The public health and health planning council shall not approve a
certificate of incorporation, articles of organization or application
for establishnent wunless it is satisfied, insofar as applicable, as to
(a) the public need for the existence of the institution at the tinme and
pl ace and under the circunstances proposed, provided, however, that in
the case of an institution proposed to be established or operated by an
organi zati on defined in subdivision one of section one hundred seventy-
two-a of the executive |aw, the needs of the menbers of the religious
denoni nati on concerned, for care or treatnent in accordance wth their
religious or ethical convictions, shall be deened to be public need; (b)
the character, conpetence, and standing in the community[~] of the
proposed incorporators, directors, sponsors, nenbers, principal nenbers,
stockhol ders, [fmewbers] principal stockholders, or operators; wth
respect to any proposed incorporator, director, sponsor, nenber, princi-
pal nmenber, stockhol der, [#sesber] principal stockholder, or operator who
is already or within the past [ter] seven years has been an incorpora-
tor, director, sponsor, nenber, principal nenber, principal stockholder
[ p-heipal—rerbers]| or operator of any hospital, private proprietary
home for adults, residence for adults, or non-profit home for the aged
or blind which has been issued an operating certificate by the state
departnent of social services, or a hal fway house, hostel or other resi-
dential facility or institution for the care, custody or treatnment of
the nmental ly di sabled which is subject to approval by the departnent of
mental hygiene, no approval shall be granted unless the public health
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and heal th planning council, having afforded an adequate opportunity to
menbers of health systens agencies, if any, having geographical juris-
diction of the area where the institution is to be located to be heard,
shall affirmatively find by substantial evidence as to each such incor-
porator, director, sponsor, nenber, principal nenber, principal stock-
hol der, or operator that a substantially consistent high | evel of care
is being or was being rendered in each such hospital, home, residence,
hal fway house, hostel, or other residential facility or institution with
which such person is or was affiliated; for the purposes of this para-
graph, the public health and health planning council shall adopt rules
and regulations, subject to the approval of the comm ssioner, to estab-
lish the criteriato be used to determine whether a substantially
consi stent high level of care has been rendered, provided, however, that
there shall not be a finding that a substantially consistent high |evel
of care has been rendered where there have been violations of the state
hospital code, or other applicable rules and regulations, that (i)
threatened to directly affect the health, safety or welfare of any
patient or resident, and (ii) were recurrent or were not pronptly
corrected, unless the proposed incorporator, director, sponsor, nenber,
princi pal nenber, stockholder, principal stockholder., or operator denpn-
strates, and the public health and health planning council finds, that
the violations cannot be attributed to the action or inaction of such
proposed incorporator, director, sponsor, nenber, principal nenber,
st ockhol der, principal stockholder, or operator due to the timng,
extent or manner of such affiliation; (c) the financial resources of the
proposed institution and its sources of future revenues; and (d) such
other matters as it shall deem pertinent.

8§ 2. Section 280l1-a of the public health law is amended by adding a
new subdi vision 3-b to read as foll ows:

3-b. Notwithstanding any other provisions of this chapter to the
contrary, the public health and health planning council nay approve the
establishnent of diagnostic or treatnment centers to be issued operating
certificates for the purpose of providing prinmary care, as defined by
the conmmissioner in requlations, without regard to the requirenents of
public need and financial resources as set forth in subdivision three of
this section.

8§ 3. Section 280l1-a of the public health law is amended by adding a
new subdi vision 3-c to read as foll ows:

3-c. Notwithstanding any other provisions of this chapter to the
contrary, the conm ssioner is authorized to establish in requlation
mnimum thresholds for the | evel of experience that nust be net as part
of the public health and health planning council's consideration of the
character, conpetence and standing in the community of the proposed
incorporators, directors, sponsors, stockholders., nmenbers or operators
of a residential health care facility pursuant to paragraph (b) of
subdi vision three of this section. Such thresholds may include but are
not limted to: (a) defining the type of prior experience required; (b)
establishing a mninum period of tinme during which such prior experience
was obtained; and (c) establishing a m ninum percentage of the ownership
interest and/or voting rights of the applicant that nust be held by an
i ndi vi dual who neets such m ni mum experience requirenents.

8 4. Paragraphs (b) and (c) of subdivision 4 of section 2801-a of the
public health | aw, as anended by section 57 of part A of chapter 58 of
the aws of 2010, are anended to read as foll ows:

(b) [&9] Any transfer, assignnent or other disposition of ten percent
or nore of [an] direct or indirect interest or voting rights in [ a—pari—
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: ] an operator of a
hospital to a new partner [e+]. nenber, or stockholder, or any transfer,
assignnment or other disposition of a direct or indirect interest or
voting rights of such an operator which results in the ownership or
control of nore than ten percent of the interest or voting rights of
such operator by any partner, nenber, or stockhol der not previously
approved by the public health and health planning council for that oper-
ator shall be approved by the public health and health planni ng council,
in accordance with the provisions of subdivisions two and three of this
section, except that: (A) any such change shall be subject to the
approval by the public health and health planning council in accordance
with paragraph (b) of subdivision three of this section only with
respect to the new partner [e+]. nmenber, or stockholder, and any renain-
ing partners [e+]., nenbers, or stockholders who have not been previously
approved for that facility in accordance with such paragraph, and (B)
such change shall not be subject to paragraph (a) of subdivision three
of this section. _In the absence of such approval, the operating certif-
icate of such hospital shall be subject to revocation or suspension

[6-] (c)(i) Wth respect to a transfer, assignnent or disposition
involving less than ten percent of [an] a direct or indirect interest or
voting rights in [such—partrership—or—Hwted—HabiHty—econrpany] an
operator of a hospital to a new stockholder, partner or nember, no prior
approval of the public health and health planning council shall be
requi red. However, no such transaction shall be effective unless at
least ninety days prior to the intended effective date thereof, the
[ partrership—or—timtedtiability——conpany] operator fully conpletes and
files with the public health and health planning council notice on a
form to be devel oped by the public health and health planning council,
whi ch shall disclose such information as may reasonably be necessary for
the public health and health planning council to deternine whether it
shoul d bar the transaction for any of the reasons set forth in item (A,
(B), (C or (D) below. Wthin ninety days fromthe date of receipt of
such notice, the public health and health planning council may bar any
transacti on under this subparagraph: (A) if the equity position of the
[ partrership—or—tmted—abilityr—conpany] operator, determined in
accordance with generally accepted accounting principles, would be
reduced as a result of the transfer, assignment or disposition; (B) if
the transaction would result in the ownership of a |[parthership—or
merbership] direct or indirect interest or voting rights by any persons
who have been convicted of a felony described in subdivision five of
section twenty-eight hundred six of this article; (C if there are
reasonabl e grounds to believe that the proposed transaction does not
satisfy the character and conpetence criteria set forth in subdivision
three of this section; or (D) upon the recommendation of the departnent,
if the transaction, together with all transactions under this subpara-
graph for the [partnership] operator, or successor, during any five year
period would, in the aggregate, involve twenty-five percent or nore of
the interest in the [partnership] operator. The public health and health
pl anni ng council shall state specific reasons for barring any trans-
action under this subparagraph and shall so notify each party to the
proposed transaction.
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(ii) No prior approval of the public health and health planning coun-
cil shall be required with respect to a transfer, assignment or disposi-
tion of ten percent or nore of [the—steck] a dlrect or indirect interest

or voting rights [therevnrder—of—a—corporation—whi-ch—s—the] in _an opera-
tor of a hospital [er—whichis—a—rerber—ofatimtedtiabilityconrpany
wai—gh——s—heo—owaor—oi—a—hosoi-—al-

] to any person previously approved by
the public health and health planning council, or its predecessor, for
t hat [ ee+rpoe+ration] operator. However, no such transaction shall be
effective wunless at least ninety days prior to the intended effective
date thereof, the [stockhoelder] operator fully conpletes and files with
the public health and health planning council notice on forns to be
devel oped by the public health and health planning council, which shal
di sclose such information as nmay reasonably be necessary for the public
heal th and heal th planning council to determine whether it should bar
the transaction. Such transaction wll be final as of the intended
effective date unless, prior thereto, the public health and health plan-
ning council shall state specific reasons for barring such transactions
under this paragraph and shall notify each party to the proposed trans-
action. Nothing in this paragraph shall be construed as perntting a
person not previously approved by the public health and health planning

council for that [eerperation] operator to becone the owner of ten
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percent or nore of the [steck—oi—a—corporationwhiech—s] interest or

voting rights, directly or indirectly, in the operator of a hospital [e+

hespital] wthout first obtaining the approval of the public health and
heal t h pl anni ng counci |

(iii) In the absence of approval by the public health or planning
council or the provision of notice to such council as required under
this paragraph, the operating certificate of such hospital shall be
subj ect to revocation or suspension.

8§ 5. Subdivisions 2 and 3 of section 2802 of the public health |aw,
subdi vision 2 as amended by section 6 of part R of chapter 59 of the
laws of 2016, subdivision 3 as anended by chapter 609 of the | aws of
1982 and paragraph (e) of subdivision 3 as anended by chapter 731 of the
| aws of 1993, are anended to read as foll ows:

2. The conmi ssioner shall not act upon an application for construction
of a hospital until the public health and health planning council and
the health systens agency have had a reasonable tine to submt their
reconmendati ons, and unless (a) the applicant has obtained all approvals
and consents required by law for its incorporation or establishnent
(including the approval of the public health and heal th planni ng counci
pursuant to the provisions of this article) provided, however, that the
conmm ssi oner nay act upon an application for construction by an appli-
cant possessing a valid operating certificate when the application qual -
ifies for reviewwthout the reconmendati on of the council pursuant to
regul ati ons adopted by the council and approved by the commi ssioner, or
as otherwise authorized by this section; and (b) the comnr ssioner is
satisfied as to the public need for the construction, at the time and
place and wunder the circunstances proposed, provided however that, in
the case of an application by a hospital established or operated by an
organi zation defined in subdivision one of section four hundred ei ghty-
two-b of the social services |aw, the needs of the nenbers of the reli-
gious denom nation concerned, for care or treatnment in accordance with
their religious or ethical convictions, shall be deenmed to be public
need; and further provided that: (i) an application by a general hospi-
tal or diagnostic and treatnment center, established under this article,
to construct a facility to provide prinmary care services, as defined in
regul ati on, may be approved without regard for public need; or (ii) an
application by a general hospital or a diagnostic and treatnent center,
established under this article, to undertake construction that does not
involve a change in capacity, the types of services provided, nmjor
nedi cal equipnent, facility replacenent, or the geographic location of
services, may be approved without regard for public need.

3. Subject to the provisions of paragraph (b) of subdivision two of
this section, the conm ssioner in approving the construction of a hospi-
tal shall take into consideration and be enpowered to request informa-
tion and advice as to (a) the availability of facilities or services
such as preadni ssion, anbulatory or hone care services which nmay serve
as alternatives or substitutes for the whole or any part of the proposed
hospital construction;

(b) the need for special equipnment in view of existing utilization of
conpar abl e equi pment at the time and place and under the circunstances
proposed;

(c) the possible economes and inprovenents in service to be antic-
i pated fromthe operation of joint central services including, but not
limted to |aboratory, research, radiology, pharmacy, |aundry and
pur chasi ng;
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(d) the adequacy of financial resources and sources of future revenue,
provided that the conmi ssioner may, but is not required to, consider the
adequacy of financial resources and sources of future revenue in
relation to conpleted applications under subparagraphs (i) and (ii) of
paragraph (b) of subdivision tw of this section; and

(e) whether the facility is currently in substantial conpliance with
al |l applicable codes, rules and regul ati ons, provided, however, that the
conmi ssi oner shall not disapprove an application solely on the basis
that the facility is not currently in substantial conpliance, if the
application is specifically:

(i) to correct life safety code or patient care deficiencies;

(ii) to correct deficiencies which are necessary to protect the Ilife,
health, safety and welfare of facility patients, residents or staff;

(iii) for replacenent of equipment that no | onger nmeets the generally
accept ed operational standards existing for such equiprment at the tine
it was acquired; and

(iv) for decertification of beds and services.

§ 6. Subdivision 4 of section 3605 of the public health |aw, as
anended by section 62 of part A of chapter 58 of the laws of 2010, is
anended to read as foll ows:

4. The public health and health planning council shall not approve an
application for licensure unless it is satisfied as to the character,
conpetence and standing in the community of the applicant's incorpora-
tors, directors, sponsors, stockholders or operators. The com ssioner
is authorized to establish in regulation mnimumthresholds for the
level of experience that nust be net as part of the public health and
health planning council's consideration of character, conpetence and
standing for purposes of this subdivision, and subdivision tw of
section thirty-six hundred six, and subdivision two of section thirty-
six hundred eleven of this article. Such thresholds may include but are
not limted to: (a) defining the type of prior experience required; (b)
establishing a mninmum period of tinme during which such prior experience
was obtained; and (c) establishing a m nimum percentage of the ownership
interest and/or voting rights of the applicant that nust be held by an
i ndi vi dual who neets such mini num experience requirenents.

8 7. Subdivisions 1 and 2 of section 3611-a of the public health Iaw,
as anmended by section 67 of part A of chapter 58 of the laws of 2010,
are anended to read as foll ows:

1. Any change in the person who, or any transfer, assignnent, or other
di sposition of an interest or voting rights of ten percent or nore, or
any transfer, assignnent or other disposition which results in the
ownership or control of an interest or voting rights of ten percent or
more, in a limted liability conpany [e+]. a partnership,. or a corpo-
ration which is the operator of a licensed honme care services agency or
a certified home health agency, or any transfer, assignnent or other
di sposition of a direct or indirect interest or voting rights of such an
operator which results in the ownership or control of nore than ten
percent of the interest or voting rights of such operator by any part-
ner, nenber, or stockholder shall be approved by the public health and
health planning council, in accordance with the provisions of subdivi-
sion four of section thirty-six hundred five of this article relative to
licensure or subdivision two of section thirty-six hundred six of this
article relative to certificate of approval, except that:

(a) Public health and health planning council approval shall be
required only with respect to the person, or the nenber or partner that
is acquiring the interest or voting rights; and
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(b) Wth respect to certified home health agenci es, such change shal
not be subject to the public need assessnment described in paragraph (a)
of subdivision two of section thirty-six hundred six of this article.

(c) () No prior approval of the public health and health planning
council shall be required with respect to a transfer, assignnent or
di sposi tion of:

[65] (A an interest or voting rights to any person previously
approved by the public health and health planning council, or its prede-
cessor, for that operator; or

[-] (B) an interest or voting rights of less than ten percent in
t he operator. [Hewever—~o]

(ii) No such transaction wunder subparagraph (i) of this paragraph
shall be effective unless at |east ninety days prior to the intended
effective date thereof, the [partner—or—nenber]| operator conpletes and
files with the public health and health planning council notice on forns
to be devel oped by the public health council, which shall disclose such
information as nmay reasonably be necessary for the public health and
heal t h pl anning council to deternine whether it should bar the trans-
action. Such transaction will be final as of the intended effective date
unl ess, prior thereto, the public health and health planni ng counci
shall state specific reasons for barring such transactions under this
paragraph and shall notify each party to the proposed transaction.
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the absence of approval by the public health or planning council or the
provision of notice to such council as required under this section, the
license or certificate of approval shall be subject to revocation or

suspensi on.
8§ 8. This act shall take effect imediately.




