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STATE OF NEW YORK

8089-- A

| N SENATE

March 27, 2018

Introduced by Sen. BAILEY -- read twi ce and ordered printed, and when
printed to be conmtted to the Committee on Housing, Construction and
Community Devel opnent -- conmittee discharged, bill anended, ordered

reprinted as anmended and recomitted to said committee

AN ACT to anmend the admi nistrative code of the city of New York, the
energency tenant protection act of nineteen seventy-four and the ener-
gency housing rent control law, in relation to approving nmgjor capital
i nprovenent rent increases and extending the length of time over which
maj or capital inprovenent expenses may be recovered

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraph (g) of paragraph 1 of subdivision g of section
26-405 of the adm nistrative code of the city of New York, as anended by
section 31 of part A of chapter 20 of the laws of 2015, is anended to
read as foll ows:

(g) (i) Collection of surcharges to the maxi mumrent authorized pursu-
ant to item (ii) of this subparagraph shall cease when the owner has
recovered the cost of the major capital inprovenent;

(ii) There has been since July first, nineteen hundred seventy, a

najor capital inprovenent [FeqH+4Qd—Le%—Lhe—epe+aLfenT—p;ese+¥aL+en—e#

- |F I.II. - |. F. F - j - /
period—for buildings—with pore than thiry-five units ]: provided that

the conm ssioner first finds that such i nprovenents are deened deprecia-
ble under the internal revenue code and such inprovenents are required
for the operation or preservation of the structure. However, no nmajor
capital inprovenent rent increase will be approved by the division of
housing and community renewal unless the work perforned is an enhance-
nent or upgrade to a housing accommpdation or service therein; or is an
addition to such housing accommbpdati on and otherw se eligible according
to the prerequisites for major capital inprovenent rent increases. Any

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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repair or replacenent intended to maintain an existing service shall not
be eligible for a major capital inprovenent rent increase. No applica-
tion for a major capital inprovenent rent increase may be approved if
there exist any outstanding hazardous violations at the tine of the
consideration of such application, as determ ned pursuant to reqgulations
of the division of housing and comunity renewal or any agency adminis-
tering and enforcing a building code in the jurisdiction in which the
property is located, unless it is determ ned by the division of housing
and community renewal that such work is essential to the alleviation of
the violations and such approval is consistent with the provisions of
this section. Except in the case of energency or good cause, the owner
of the property shall file, not Iless than thirty days before the
commencenent of the inprovenent., with the division of housing and commu-
nity renewal a statenent containing information outlining the scope of
wor k, expected date of conpletion for such work and an affidavit setting
forth the following information: (a) every owner of record and owner of
a substantial interest in the property or entity owning the property or
sponsoring the inprovenent; and (b) a statenment that none of such
persons had, within the five years prior to the inprovenent, been found
to have harassed or unlawfully evicted tenants by judgnent or determ -
nation of a court or agency under the penal law, any state or local |aw
regulating rents or any state or local law relating to harassnent of
tenants or unlawful eviction. Upon receipt of the scope of work and
affidavit provided for herein, the division of housing and conmunity
renewal shall provide the tenants in occupancy in such buildings with
such information. The division of housing and community renewal shall,
in addition, inplenent procedures including, but not linmted to, elicit-
ing tenant comments to deternine whether nmajor capital inprovenent reha-
bilitation work has been satisfactorily conpleted. No major capital
i nmprovenent rent increase shall becone effective until any defective or
deficient rehabilitation work has been cured. The increase permtted for
such capital inprovenent shall be collected as a nonthly surcharge to
the maximumrent. It shall be separately designated and billed as such
and shall not be conpounded by any other adjustnment to the nmaximum rent.
The surcharge allocable to each apartnent shall be an amount equal to
the cost of the inprovenent divided by eighty-four, divided by the
nunber of roons in the building., and then nultiplied by the nunber of
roons in such apartnent; provided that the surcharge allocable to any
apartnent in any one year may not exceed an anmpunt equal to six percent
of the nonthly rent collected by the owmner for such apartnent as set
forth in the schedule of gross rents. Any excess above said six percent
shall be carried forward and collected in future years as a further
surcharge not to exceed an additional six percent in any one year period
until the total surcharge equals the anpunt it would have been if the
aforenentioned six percent limtation did not apply; or

§ 2. Subparagraph (k) of paragraph 1 of subdivision g of section
26-405 of the adm nistrative code of the city of New York, as anended by
chapter 749 of the laws of 1990, is anended to read as follows:

(k) The landlord has incurred, since January first, nineteen hundred
seventy, in connection with and in addition to a concurrent najor capi-
tal inprovenent pursuant to subparagraph (g) of this paragraph, other
expenditures to inprove, restore or preserve the quality of the struc-
ture. An adjustment under this subparagraph shall be granted only if
such i nprovenents represent an expenditure equal to at |east ten per
centum of the total operating and mai ntenance expenses for the preceding
year. An adjustnent under this subparagraph shall be in addition to any
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adj ustnment granted for the concurrent major capital inprovenent and
shall be [i = j j

] inple-
mented in the sane manner as such major capital inprovenent as a further
surcharge to the maxi numrent.

8§ 3. Paragraph 6 of subdivision c of section 26-511 of the admi nistra-
tive code of the city of New York, as anmended by section 29 of part A of
chapter 20 of the laws of 2015, is anended to read as foll ows:

(6) provides criteria whereby the conm ssioner may act upon applica-
tions by owners for increases in excess of the level of fair rent
i ncrease established under this |aw provided, however, that such crite-
ria shall provide [(&)—as] in regard to hardship applications, for a
finding that the level of fair rent increase is not sufficient to enable
the owner to maintain approxinmately the sane average annual net incone
(which shall be conputed w thout regard to debt service, financing costs
or managenment fees) for the three year period ending on or wthin six
months of the date of an application pursuant to such criteria as
conmpared wi th annual net incone, which prevailed on the average over the
peri od ni neteen hundred sixty-eight through nineteen hundred seventy, or
for the first three years of operation if the building was conpleted
since nineteen hundred sixty-eight or for the first three fiscal years
after a transfer of title to a new owner provided the new owner can
establish to the satisfaction of the conmmissioner that he or she
acquired title to the building as a result of a bona fide sale of the
entire building and that the new owner is unable to obtain requisite
records for the fiscal years nineteen hundred sixty-eight through nine-
teen hundred seventy despite diligent efforts to obtain same from prede-
cessors in title and further provided that the new owner can provide
financial data covering a m nimum of six years under his or her contin-
uous and uninterrupted operation of the building to neet the three year
to three year conparative test periods herein provi ded] —ard—{b}—as—to

es]. Not wi t hst andi ng anything to the contrary contained herein, no
hardship increase granted pursuant to this paragraph shall, when added
to the annual gross rents, as determ ned by the comm ssioner, exceed the
sumof, (i) the annual operating expenses, (ii) an allowance for manage-
ment services as determned by the comm ssioner, (iii) actual annual
nmort gage debt service (interest and anortization) on its indebtedness to
a lending institution, an insurance conpany, a retirenment fund or
wel fare fund which is operated under the supervision of the banking or
insurance laws of the state of New York or the United States, and (ivV)
ei ght and one-half percent of that portion of the fair market value of
the property which exceeds the unpaid principal amunt of the nortgage
i ndebt edness referred to in subparagraph (iii) of this paragraph. Fair
mar ket value for the purposes of this paragraph shall be six tines the
annual gross rent. The collection of any increase in the stabilized rent
for any apartnment pursuant to this paragraph shall not exceed six
percent in any year fromthe effective date of the order granting the
i ncrease over the rent set forth in the schedule of gross rents, wth
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collectability of any dollar excess above said sumto be spread forward
in simlar increnments and added to the stabilized rent as established or
set in future years;

8 4. Subdivision c of section 26-511 of the adm nistrative code of the
city of New York is anended by addi ng three new paragraphs 6-b, 6-c and
6-d to read as foll ows:

(6-b) provides criteria whereby the conm ssioner may act upon applica-
tion by owners for increases in excess of the level of fair rent
increase established under this |aw provided, however, that such crite-
ria shall provide that:

(i) as to conpleted building-wide major capital inprovenments, first,
that a finding that such inprovenents are deened depreciable under the
internal revenue code and such inprovenents are required for the opera-
tion or preservation of the structure;

(ii) however, no mmjor capital inprovenent rent increase will be
approved by the division of housing and community renewal unless the
work perfornmed is an enhancenent or upgrade to a housing acconmpbdati on
or service therein; or is an addition to such housing accommbdati on and
otherwise eligible according to the prerequisites for najor capital
i nprovenent rent increases. Any repair or replacenent intended to main-
tain an existing service shall not be eligible for a nmajor capital
i nprovenent rent increase;

(iii) no application for a major capital inprovenent rent increase nay
be approved if there exist any outstanding hazardous violations at the
time of the consideration of such application, as determ ned pursuant to
requlations of the division of housing and community renewal or any
agency adnministering and enforcing a building code in the jurisdiction
in which the property is located, unless it is deternmned by the divi-
sion of housing and conmmunity renewal that such work is essential to the
alleviation of the violations and such approval is consistent wth the
provisions of this section. Except in the case of energency or good
cause, the owner of the property shall file, not less than thirty days
before the comencenent of the inprovenent, with the division of housing
and community renewal a statenent containing infornmation outlining the
scope of work, expected date of conpletion for such work and an affida-
vit setting forth the following information:

(A) every owner of record and owner of a substantial interest in the
property or entity owning the property or sponsoring the inprovenent;
and

(B) a statenent that none of such persons had, within the five years
prior to the inprovenent, been found to have harassed or unlawfully
evicted tenants by judgnent or determination of a court or agency under
the penal law, any state or local law regulating rents or any state or
local law relating to harassnent of tenants or unlawful eviction.

Upon receipt of the scope of work and affidavit provided for herein,
the division of housing and community renewal shall provide the tenants
in occupancy in such buildings with such information. The division of

housing and community renewal shall, in addition, inplenent procedures
including, but not limted to, eliciting tenant coments to deternine
whet her major capital inprovenent rehabilitati on work has been satisfac-
torily conpleted. No mmjor capital inprovenent rent increase shal
becone effective until any defective or deficient rehabilitation work
has been cured.

(6-c) the increase permtted for such capital inprovenent shall be

collected as a nonthly surcharge to the legal regulated rent. |t shal
be separately designated and billed as such and shall not be conpounded
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by any annual adjustnent of the level of fair rent provided for under
subdi vision b of section 26-510 of this law. The surcharge allocable to
each apartnent shall be an ampunt equal to the cost of the inprovenent
divided by eighty-four divided by the nunber of roons in the building.
and then nultiplied by the nunber of roons in such apartnent; provided
that the surcharge allocable to any apartnent, in any one year nmy not
exceed an amount equal to six percent of the nonthly rent collected by
the owner for such apartnment as set forth in the schedule of gross
rents. Any excess above said six percent shall be carried forward and
collected in future vears as a further surcharge not to exceed an addi -
tional six percent in any one year period until the total surcharge
equals the ampunt it would have been if the aforenentioned six percent
limtation did not apply.

(6-d) collection of surcharges in excess of the level of fair rent
authorized pursuant to paragraph six-b and six-c of this subdivision
shall cease when the owner has recovered the cost of the mmjor capital
i nprovenent .

8 5. Paragraph 3 of subdivision d of section 6 of section 4 of chapter
576 of the laws of 1974, constituting the emergency tenant protection
act of nineteen seventy-four, as anended by section 30 of part A of
chapter 20 of the laws of 2015, is amended to read as foll ows:

(3) () collection of surcharges in addition to the |legal regul ated
rent authorized pursuant to subparagraph (ii) of this aragraph shal
cease when the owner has recovered the cost of the nmajor capita
i nprovenent ;

(ii) there has been since January first, nineteen hundred seventy-four

a najor capltal |nprovenent [FeqH+#ed—Le#—Lhe—9pe#a@+en——p#ese#¥at+en—e#

oftor—the—eotective—date—ettherent——aect—of 20157, DrOV|ded that the

conm ssioner first finds that such inprovenents are deened depreciable
under the internal revenue code and such inprovenents are required for
the operation or preservation of the structure. However. no major capi-
tal inprovenent rent increase will be approved by the division of hous-
ing and community renewal unless the work perforned is an enhancenent or
upgrade to a housi ng accommbdation or service therein; or is an addition
to such housing acconmmbdation and otherwi se eligible according to the
prerequisites for nmajor capital inprovenent rent increases. Any repair
or replacenent intended to nmmintain an existing service shall not be
eligible for a nmajor capital inprovenent rent increase. No application
for a mmjor capital inprovenent rent increase may be approved if there
exi st any outstanding hazardous violations at the tine of the consider-
ation of such application, as determ ned pursuant to regulations of the
di vision of housing and community renewal or any agency admnistering
and enforcing a building code in the jurisdiction in which the property
is located, unless it is determined by the division of housing and
conmmunity renewal that such work is essential to the alleviation of the
violations and such approval is consistent with the provisions of this
section. Except in the case of energency or good cause, the owner of the
property shall file, not less than thirty days before the conmencenent
of the inprovenent., with the division of housing and conmunity renewal a

statenent containing information outlining the scope of work, expected
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date of conpletion for such work and an affidavit setting forth the
following information: (a) every owner of record and owner of a substan-
tial interest in the property or entity owning the property or sponsor-
ing the inprovenent; and (b) a statenent that none of such persons had.
within the five years prior to the inprovenent, been found to have
harassed or unlawfully evicted tenants by judgnent or determ nation of a
court or agency under the penal law, any state or local |law reqgulating
rents or any state or local lawrelating to harassnent of tenants or
unlawful eviction. Upon receipt of the scope of work and affidavit
provided for herein, the division of housing and community renewal shal
provide the tenants in occupancy in such buildings wth such inforna-
tion. The division of housing and community renewal shall, in addition,
inpl enent procedures including, but not limted to, eliciting tenant
comments to determ ne whether najor capital inprovenent rehabilitation
work has been satisfactorily conpleted. No mmjor capital inprovenent
rent increase shall becone effective until any defective or deficient
rehabilitation work has been cured. The increase pernmtted for such
capital inprovenent shall be collected as a nonthly surcharge to the
legal regulated rent. It shall be separately designated and billed as
such and shall not be conpounded by any annual rent adjustnent author-
ized by the rent guidelines board under this act. The surcharge alloca-
ble to each apartnent shall be an anount equal to the cost of the
i nprovenent divided by eighty-four, divided by the nunber of rooms in
the building, and then multiplied by the nunber of roonms in such apart-
nent; provided that the surcharge allocable to any apartnent in any one
vear nmay not exceed an anpunt equal to six percent of the nonthly rent
collected by the owner for such apartnment as set forth in the schedule
of gross rents. Any excess above said six percent shall be carried
forward and collected in future vears as a further surcharge not to
exceed an additional six percent in any one year period until the total
surcharge equals the anpunt it would have been if the aforenentioned six
percent limtation did not apply, or

8 6. The second undesi gnated paragraph of paragraph (a) of subdivision
4 of section 4 of chapter 274 of the laws of 1946, «constituting the
energency housing rent control |law, as anmended by section 25 of part B
of chapter 97 of the laws of 2011, subparagraph 7 as amended by section
32 of part A of chapter 20 of the |aws of 2015, is anended to read as
fol | ows:

No application for adjustnent of maxi numrent based upon a sales price
val uation shall be filed by the landlord under this subparagraph prior
to six nonths fromthe date of such sale of the property. In addition
no adj ustnent ordered by the commi ssion based upon such sales price
valuation shall be effective prior to one year fromthe date of such
sal e. Where, however, the assessed valuation of the |and exceeds four
times the assessed valuation of the buildings thereon, the comm ssion
may determi ne a valuation of the property equal to five tinmes the equal -
i zed assessed valuation of the buildings, for the purposes of this
subpar agr aph. The conmi ssion nay nake a determination that the valuation
of the property is an anount different fromsuch equalized assessed
val uati on where there is a request for a reduction in such assessed
valuation currently pending; or where there has been a reduction in the
assessed valuation for the year next preceding the effective date of the
current assessed valuation in effect at the time of the filing of the
application. Net annual return shall be the amobunt by which the earned
i ncone exceeds the operating expenses of the property, excluding nort-
gage interest and anortization, and excluding all owances for obsol es-
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cence and reserves, but including an all owance for depreciation of two
per centum of the value of the buildings exclusive of the |and, or the
anount shown for depreciation of the buildings in the latest required
federal 1income tax return, whichever is |lower; provided, however, that
(1) no allowance for depreciation of the buildings shall be included
where the buildings have been fully depreciated for federal incone tax
pur poses or on the books of the owner; or (2) the landlord who owns no
nmore than four rental units within the state has not been fully conpen-
sated by increases in rental income sufficient to offset unavoidable
increases in property taxes, fuel, utilities, insurance and repairs and
mai nt enance, excludi ng nortgage interest and anortization, and excludi ng
al l onances for depreciation, obsolescence and reserves, which have
occurred since the federal date determining the maximumrent or the date
the property was acquired by the present owner, whichever is later; or
(3) the landlord operates a hotel or room ng house or owns a cooperative
apartnment and has not been fully conpensated by increases in rental
incone from the controlled housi ng accomrodati ons sufficient to offset
unavoi dabl e i ncreases in property taxes and other costs as are allocable
to such controll ed housi ng acconmodati ons, including costs of operation
of such hotel or roomng house, but excluding nortgage interest and
anortization, and excluding allowances for depreciation, obsolescence
and reserves, which have occurred since the federal date determining the
maxi mum rent or the date the |landlord commenced the operation of the
property, whichever is later; or (4) the landlord and tenant voluntarily
enter into a valid witten lease in good faith with respect to any hous-
i ng accommodati on, which | ease provides for an increase in the maxi mum
rent not in excess of fifteen per centumand for a termof not |ess than
two years, except that where such |ease provides for an increase in
excess of fifteen per <centum the increase shall be automatically
reduced to fifteen per centum or (5) the landlord and tenant by mutua

voluntary witten agreement agree to a substantial increase or decrease
in dwelling space or a change in the services, furniture, furnishings or
equi prrent provided in the housi ng accommodati ons; provided that an owner
shall be entitled to a rent increase where there has been a substanti al
nmodi fication or increase of dwelling space or an increase in the
services, or installation of new equi pment or inprovenents or new furni-
ture or furnishings provided in or to a tenant's housi ng accommpdati on

The permanent increase in the maxinum rent for the affected housing
accomodation shall be one-fortieth, in the case of a building with
thirty-five or fewer housing acconmodations, or one-sixtieth, in the
case of a building with nore than thirty-five housing accommpdati ons
where such permanent increase takes effect on or after Septenber twen-
ty-fourth, two thousand el even, of the total cost incurred by the |and-
lord in providing such nodification or increase in dwelling space,
services, furniture, furnishings or equipnent, including the cost of
installation, but excluding finance charges provided further that an
owner who is entitled to a rent increase pursuant to this clause shal

not be entitled to a further rent increase based upon the installation
of simlar equipnent, or new furniture or furnishings within the useful
life of such new equi pment, or new furniture or furnishings. The owner
shall give witten notice to the conm ssion of any such adjustnent
pursuant to this clause; or (6) there has been, since March first, nine-
teen hundred fifty, an increase in the rental value of the housing
acconmodations as a result of a substantial rehabilitation of the build-
ing or housing accommpdation therein which materially adds to the val ue
of the property or appreciably prolongs its life, excluding ordinary
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repairs, mai nt enance and replacenents; or (7) (i) collection of
surcharges to the maxi mumrent authorized pursuant to item (ii) of this
clause shall cease when the owner has recovered the cost of the major
capital inprovenent; (ii) there has been since March first, nineteen
hundred fifty, a major capital inprovenent [regu+ed—for—the—operation-

buit-dings—with—rpre—than—thivry-—five—units—oF] ;.  provided that the

commi ssioner first finds that such inprovenents are deened depreciable
under the internal revenue code and such inprovenents are required for
the operation or preservation of the structure. However, no nmjor capi-
tal inprovenent rent increase will be approved by the division of hous-
ing and community renewal unless the work perforned is an enhancenent or
upgrade to a housi ng accommbdation or service therein; or is an addition
to such housing acconmodati on and otherwise eligible according to the
prerequisites for major capital inprovenent rent increases. Any repair
or replacenent intended to maintain an existing service shall not be
eligible for a major capital inprovenent rent increase. No application
for a mpjor capital inprovenent rent increase nmay be approved if there
exi st any outstanding hazardous violations at the tine of the consider-
ation of such application, as determ ned pursuant to regulations of the
division of housing and conmunity renewal or any agency adm nistering
and enforcing a building code in the jurisdiction in which the property
is located, wunless it is deternmined by the division of housing and
conmunity renewal that such work is essential to the alleviation of the
violations and such approval is consistent with the provisions of this
section. Except in the case of energency or good cause, the owner of the
property shall file, not less than thirty days before the conmencenent
of the inprovenent., with the division of housing and conmunity renewal a
statenment containing information outlining the scope of work, expected
date of conpletion for such work and an affidavit setting forth the
following information: (a) every owner of record and owner of a substan-
tial interest in the property or entity owning the property or sponsor-
ing the inprovenent; and (b) a statenent that none of such persons had.
within the five vyears prior to the inprovenent, been found to have
harassed or unlawfully evicted tenants by judgnent or determi nation of a
court or agency under the penal law, any state or local law regulating
rents or any state or local lawrelating to harassnent of tenants or
unlawful eviction. Upon receipt of the scope of work and affidavit
provided for herein, the division of housing and community renewal shal

provide the tenants in occupancy in such buildings with such inforna-

tion. The division of housing and community renewal shall, in addition,
inpl enent procedures including, but not limted to, eliciting tenant
comments to deternine whether nmjor capital i nprovenent rehabilitation

work has been satisfactorily conpleted. No nmmjor capital inprovenent
rent increase shall becone effective until any defective or deficient
rehabilitation work has been cured. The increase pernitted for such
capital inprovenent shall be collected as a nonthly surcharge to the
nmaximum rent. |t shall be separately designated and billed as such and
shall not be conpounded by any other adjustnment to the maximumrent. The
surcharge allocable to each apartnment shall be an anpunt equal to the
cost of the inprovenent divided by eighty-four, divided by the nunber of
roons in the building, and then multiplied by the nunber of roons in

such apartnent; provided that the surcharge allocable to any apartnent
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in any one year rmay not exceed an anpunt equal to six percent of the
nonthly rent collected by the owner for such apartnent as set forth in
the schedule of gross rents. Any excess above said six percent shall be
carried forward and collected in future years as a further surcharge not
to exceed an additional six percent in any one year period until the
total surcharge equals the ambunt it would have been if the aforenen-
tioned six percent limtation did not apply; or (8) there has been since
March first, nineteen hundred fifty, in structures containing nore than
four housi ng acconmodati ons, other inprovenents made with the express
consent of the tenants in occupancy of at |east seventy-five per centum
of the housing accomvpdati ons, provided, however, that no adjustnent
granted hereunder shall exceed fifteen per centumunless the tenants
have agreed to a higher percentage of increase, as herein provided; or
(9) there has been, since March first, nineteen hundred fifty, a sublet-
ting without witten consent fromthe landlord or an increase in the
nunber of adult occupants who are not nenbers of the imediate fam |y of
the tenant, and the Ilandlord has not been conpensated therefor by
adjustnent of the nmaximumrent by | ease or order of the commi ssion or
pursuant to the federal act; or (10) the presence of unique or peculiar
circumstances naterially affecting the maximumrent has resulted in a
maxi mum rent which is substantially lower than the rents generally
prevailing in the same area for substantially simlar housing accomb-
dat i ons.

§ 7. Paragraph 5 of subdivision d of section 6 of section 4 of chapter
576 of the laws of 1974, constituting the emergency tenant protection
act of nineteen seventy-four, as anended by chapter 102 of the |laws of
1984, is amended and a new paragraph 6 is added to read as foll ows:

(5) as an alternative to the hardship application provided under para-
graph four of this subdivision, owners of buildings acquired by the sane
owner or a related entity owned by the same principals three years prior
to the date of application may apply to the division for increases in
excess of the level of applicable guideline increases established under
this | aw based on a finding by the conmm ssioner that such guideline
increases are not sufficient to enable the owner to maintain an annua
gross rent incone for such building which exceeds the annual operating
expenses of such building by a sumequal to at least five percent of
such gross rent. For the purposes of this paragraph, operating expenses

shall consist of the actual, reasonable, costs of fuel, labor, wutili-
ties, taxes, other than incone or corporate franchise taxes, fees,
permits, necessary contracted services and non-capital repairs, insur-

ance, parts and supplies, managenent fees and other adm nistrative costs
and nortgage interest. For the purposes of this paragraph, nortgage
interest shall be deemed to nmean interest on a bona fide nortgage
including an allocable portion of charges related thereto. Criteria to
be considered in determning a bona fide nortgage other than an institu-
tional nortgage shall include[+]: condition of the property, location of
the property, the existing nortgage nmarket at the tine the nortgage is
pl aced, the termof the nortgage, the anortization rate, the principa
anount of the nortgage, security and other terms and conditions of the
nmortgage. The conmissioner shall set a rental value for any unit occu-
pi ed by the owner or a person related to the owner or unoccupied at the
owner's choice for nore than one nonth at the |ast regulated rent plus
the m ni mum nunber of guidelines increases or, if no such regul ated rent
existed or is known, the commissioner shall inmpute a rent consistent
with other rents in the building. The anmount of hardship increase shal

be such as may be required to nmaintain the annual gross rent income as
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provided by this paragraph. The division shall not grant a hardship
application under this paragraph or paragraph four of this subdivision
for a period of three years subsequent to granting a hardship applica-
tion wunder the provisions of this paragraph. The collection of any
increase in the rent for any housing accommbdation pursuant to this
paragraph shall not exceed six percent in any year fromthe effective
date of the order granting the increase over the rent set forth in the
schedule of gross rents, with collectability of any dollar excess above
said sumto be spread forward in simlar increments and added to the
rent as established or set in future years. No application shall be
approved unless the owner's equity in such building exceeds five percent
of: (i) the arms length purchase price of the property; (ii) the cost of
any capital inprovenments for which the owner has not «collected a
surcharge; (iii) any repayment of principal of any nortgage or |oan used
to finance the purchase of the property or any capital inprovenents for
whi ch the owner has not collected a surcharge; and (iv) any increase in
the equalized assessed value of the property which occurred subsequent
to the first valuation of the property after purchase by the owner. For
the purposes of this paragraph, owner's equity shall mean the sum of (i)
the purchase price of the property less the principal of any nortgage or
| oan used to finance the purchase of the property, (ii) the cost of any
capital inprovenent for which the owner has not collected a surcharge
| ess the principal of any nortgage or |oan used to finance said i nprove-
ment, (iii) any repaynment of the principal of any nortgage or |oan used
to finance the purchase of the property or any capital inprovenent for
whi ch the owner has not collected a surcharge, and (iv) any increase in
the equalized assessed val ue of the property which occurred subsequent
to the first valuation of the property after purchase by the owner[-] .
or

(6) notwi thstanding paragraph three of this subdivision there shall be
no adjustment for any major capital inprovenent funded in any part from
noneys provided by the New York state energy research and devel opnent
aut hority.

8 8. Paragraph 1 of subdivision g of section 26-405 of the adm nistra-
tive code of the city of New York is anended by adding a new subpara-
graph (p) to read as foll ows:

(p) Notwithstanding subparagraph (g) or (k) of this paragraph, there
shall be no adjustnment for any major capital inprovenent or for any
other expenditures to inprove, restore or preserve the quality of a
structure if such major capital inprovenent or such other expenditure is
funded in any part from noneys provided by the New York state energy
research and devel opnent authority.

8 9. This act shall take effect i mmediately; provided that the anend-
ments to section 26-405 of the city rent and rehabilitation | aw made by
sections one, tw and eight of this act shall remain in full force and
effect only so long as the public enmergency requiring the regulation and
control of residential rents and evictions continues, as provided in
subdivision 3 of section 1 of the |ocal energency housing rent contro
act; provided that the anendnents to section 26-511 of the rent stabili-
zation |l aw of nineteen hundred sixty-nine made by sections three and
four of this act shall expire on the same date as such | aw expires and
shall not affect the expiration of such law as provided under section
26-520 of such law, as fromtinme to tinme anmended; provided that the
amendnents to section 6 of the energency tenant protection act of nine-
teen seventy-four nmde by sections five and seven of this act shal
expire on the same date as such act expires and shall not affect the
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expiration of such act as provided in section 17 of chapter 576 of the
|l aws of 1974, as fromtinme to tine anended; and provided that the anend-
ments to section 4 of the energency housing rent control Ilaw nmade by
section six of +this act shall expire on the sanme date as such | aw
expires and shall not affect the expiration of such law as provided in
subdi vi sion 2 of section 1 of chapter 274 of the | aws of 1946.



