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STATE OF NEW YORK

8036

| N SENATE

March 21, 2018

Introduced by Sen. CROCI -- read twice and ordered printed, and when
printed to be conmitted to the Cormmittee on Civil Service and Pensions

AN ACT to anend the retirenent and social security law, in relation to
pension forfeiture for public officers under section 7 of article 5 of
the state constitution

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The retirement and social security law is anmended by adding
a new section 157-a to read as fol |l ows:

8 157-a. Pension forfeiture of public officers. 1. Notw thstanding any
other law to the contrary, it shall be a termand condition of nenber-
ship for every public officer, as defined in section seven of article
five of the state constitution, who is a nenber of any retirenent
system that such public officer's rights to a pension in a retirenent
systemthat accrue in such retirenent systemafter his or her date of
initial nenbership in the retirenent systemshall be subject to the
provisions of this article.

2. In the case of a public officer who stands convicted, by plea of
nolo contendere or plea of guilty to, or by conviction after trial, of
any felony which has a direct and actual relationship to the performance
of the public officer's existing duties, an action shall be commenced in
suprene court of the county in which such public officer was convicted
of such felony crine, by the district attorney having jurisdiction over
such crinme, or by the attorney general if the attorney general brought
the crimnal charge which resulted in such conviction. |If the conviction
was secured in federal court then the action shall be commenced by the
attorney general in Al bany county suprene court. The action shall be for
an order to reduce or revoke the pension to which such public official
is otherwise entitled for service as a public officer. Such conplaint
shall specify with particularity which felony the defendant has commt-
ted, and all other facts that are alleged to qualify such crine as a
felony crine which has a direct and actual relationship to the perform
ance of the public officer's existing duties subject to pension
reduction or revocation pursuant to section seven of article five of the
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state constitution, and the anbunt of pension reduction or revocation
requested. Such action shall be comenced within six nonths after such
convi ction.

3. Before commencing an action described in subdivision two of this
section, the district attorney or the attorney general, as the case nay
be, shall serve witten notice on the chief administrator of the defend-
ant's retirement system stating that he or she has reason to believe
that the person convicted comritted the crine related to public office
in the performance of or failure to performthe public officer's duties
and responsibilities. Such notice shall specify with particularity which
felony the defendant has commtted. Wthin twenty days after receipt of
such notice, the chief adnmnistrator of the defendant's retirenent
systemshall submit a notice of applicability to the district attorney
or the attorney general as the case may be. The notice of applicability
shall contain a statenent specifying whether the person convicted is or
has been a nenber or retired nmenber of a retirenent system and shal
describe the portion of such rights and benefits to which such person is
or will be entitled to solely fromservice as such a public officer

4. No forfeiture action may be conmmenced by the district attorney or
the attorney general until such district attorney or the attorney gener-
al., as the case may be, has received and served on the defendant the
notice of applicability as set forth in subdivision three of this
section.

5. The district attorney or the attorney general, or any interested
party, may seek, or the court on its own nption nay order, that sone or
all of the pension that would otherwi se be reduced or revoked pursuant
to this article be paid for the benefit of any dependent persons, as nmay
be in the interests of justice.

6. The defendant shall have the right to a hearing.

7. The burden of proof shall be upon the district attorney or the
attorney general, as the case may be, to prove by clear and convincing
evidence the facts necessary to establish a claimof pension forfeiture.
The district attorney or the attorney general as the case may be nust,
at the tinme of the hearing, prove by clear and convincing evidence that
the defendant knowingly and intentionally conmmitted the crine related to
public office.

8. In determ ning whether the pension shall be reduced or revoked. the
suprene court shall consider and make findings of fact and concl usions
of law that include, but shall not be limted to, a consideration of the
followi ng factors:

(a) Whet her the defendant stands convicted of such a felony of a crine
related to public office, and the specific paragraph or paragraphs of
subdi vi si on one of section one hundred fifty-six of this article that
have been proven or not proven;

(b) The severity of the crine related to public office of which the
def endant st ands convi ct ed;

(c) The anpunt of nonetary loss suffered by such state or nunicipality
as a result of such crine related to public office

(d) The degree of public trust reposed in the public officer by virtue
of the person's position as a public official;

(e) If the crine related to public office was part of a fraudul ent
schene against the state or a nmunicipality, the role of the public offi-
cer in such fraudulent schene against such state or a municipality;

(f) The defendant's criminal history, if any;

(g) The inpact of forfeiture, in whole or in part, on the defendant's

dependents, present or forner spouses, or donestic partners;
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(h) The proportionality of forfeiture of all or part of the pension to
the crinme conmtted;

(i) The vyears of service in public office by the defendant where no
crimnal activity has been found by a court; and

(j) Any such other factors as, in the judgnent of the suprenme court,
justice may require

9. At any tine during the pendency of a forfeiture action, the court
may dismss the action if it finds that such relief is warranted by the
existence of sonme conpelling factor, consideration or circunstance or
other information or evidence which denpnstrates that forfeiture would
not serve the ends of justice. The court may order that sone or all of
the reduced or revoked pension be paid to satisfy the terns of any
existing order for the paynent of maintenance., child support or restitu-
tion or for the benefit of any dependent persons, as may be in the
interests of justice, after taking into consideration the financial
needs and resources available for support of such persons.

10. (a) Upon a finding by the court by clear and convincing evidence
that the defendant knowingly and intentionally conmmitted a crine rel ated
to public office, the court may issue an order to the appropriate
retirement system to reduce or revoke the defendant's pension to which
he or she is otherwise entitled as such a public officer. Al orders and
findings nmade by the court pursuant to this section shall be served by
the attorney general or the district attorney, as the case may be upon
the chief administrator of the defendant's retirenent system and the
def endant .

(b) If the court issues an order pursuant to paragraph (a) of this
subdi vision, the court shall order paynent of a portion of such pension
benefit to: (1) the innocent spouse if so requested by such spouse paya-
ble at the tine the public officer would have been eligible for retire-
nent if such spouse has not otherwi se waived., in witing., his or her
right to such benefit; and (2) innocent minor children and other depen-
dents pursuant to law of the public officer in an amount that the court
finds just and proper consistent with the pension benefits to which the
public official would be entitled and the portion of those benefits
whi ch woul d be used for the support of such mnor children or dependents
pursuant to law. Such paynent to the innocent spouse shall be conputed
pursuant to paragraph (c¢) of this subdivision. and paynents pursuant to

subpar agraphs one and two of this paragraph shall be adjusted to reflect
interest accrued between the tine of such conviction and the tine of

such paynent.

(c) Wien deternining the amobunt of benefits which the defendant's
innocent spouse is entitled to receive, the factors contained in para-
graph d of subdivision five of part B of section two hundred thirty-six
of the donestic relations |aw shall be considered by the court. However,
when determ ning such apportionnment, the court shall not annul or nodify
any prior court order regarding such benefits.

11. The court shall issue a witten decision including findings of
fact and conclusions of lawthat are the basis for any order issued
pursuant to this section.

12. Upon a final determination that reverses or vacates the conviction
or convictions of a crinme related to public office, or reduces such
crine to a violation, nisdeneanor or other crimnal act that is not a
crimne related to public office, the public official., or if he or she
shall be deceased, his or her estate, shall have such pension retroac-
tively restored upon application to the court with jurisdiction over the
forfeiture action. Such court, upon finding that such a final determ -
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nation has occurred, shall issue an order retroactively restoring such
pension, together with such other relief deened appropriate.

13. A final judgnent entered pursuant to this article nmay be appeal ed
pursuant to subdivision (a) of section fifty-seven hundred one and
section fifty-six hundred two of the civil practice |aw and rul es.

14. Except as otherwise provided by this article, the civil practice
law and rules shall govern the procedure in all actions conmenced pursu-
ant to this article, except where the action is specifically reqgulated
by any inconsistent provisions herein.

15. "Felonies having a direct and actual relationship to the perform
ance of a public officer's existing duties" shall nean any of the
following crinnal offenses whether comm ssioned in this state or in any
other jurisdiction by a public officer, as defined by section seven of
article five of the state constitution, through the use of his or her
public office or by the individual representing he or she was acting
with the authority of any governnental entity, and acting as a public
of ficer:

(a) a felony for committing, aiding or abetting a larceny of public
funds fromthe state or a nmunicipality;

(b) a felony committed in direct connection with service as a public
officer; or

(c) a felony committed by such person who, with the intent to defraud,
realizes or obtains, or attenpts to realize or obtain, a profit, gain or
advantage for hinself or herself or for sone other person, through the
use or attenpted use of the power, rights, privileges or duties of his
or her position as a public officer, as defined by section seven of
article five of the state constitution.

16. Any public officer, as defined by section seven of article five of
the state constitution, whose pension is reduced or revoked pursuant to
this article shall be entitled to a return of his or her contribution
paid into the relevant retirenment system wthout interest. Notwth-
standing the foregoing. no paynents in return of contributions shall be
made or ordered unless and until the suprene court determines that the
public officer whose pension has been reduced or revoked has satisfied
in full any judgnents or orders rendered by any court of conpetent
jurisdiction for the paynent of restitution to the state or a nunici-
pality for losses incurred as a result of such crine related to public
office. |If the suprene court determ nes that such public officer whose
pension is to be reduced or revoked has failed to satisfy any outstand-
ing judgnent or order of restitution rendered by a court of conpetent
jurisdiction, it may order that any funds otherwi se due to such public
official as a return of contribution, or any portion thereof, be paid in
satisfaction of such judgnent or order.

8 2. This act shall take effect inmediately; provided, however, that
this act shall be deenmed to have been in full force and effect on and
after January 1, 2018.




