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STATE OF NEW YORK

8025

| N SENATE

March 20, 2018

Introduced by Sen. SEWARD -- (at request of the Departnent of Financial
Services) -- read twice and ordered printed, and when printed to be
committed to the Cormittee on | nsurance

AN ACT to anend the insurance law, in relation to administrative super-
vision and insurers deened to be in a hazardous financial condition
(Part A); and to anend the insurance law, in relation to revocation or
suspensi on of licenses (Part B)

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act enacts into | aw major conponents of |egislation
relating to admnistrative supervision and insurers deenmed to be in a
hazardous financial condition, the national association of registered
agents and brokers, and technical anmendrments. Each conponent is wholly
contained within a Part identified as Parts A through B. The effective
date for each particular provision contained within such Part is set
forth in the |l ast section of such Part. Any provision in any section
contained within a Part, including the effective date of the Part, which
makes a reference to a section "of this act", when used in connection
with that particular conponent, shall be deened to nean and refer to the
correspondi ng section of the Part in which it is found. Section three of
this act sets forth the general effective date of this act.

PART A

Section 1. Legislative findings. In order to increase the authority of
t he superintendent of financial services to respond to the harm posed by
inmpaired insurers in this state, the legislature finds that it is in the
best interest of the people of this state to enact an admnistrative
supervision statute. The superintendent of financial services has the
right and responsibility to enforce the insurance |law and the authority
to seek redress against any person responsible for the inpairnment or
i nsol vency of the insurer, and nothing in this act is intended to
restrict or limt such right, responsibility, or authority.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
LBD14402-01-8
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8§ 2. The insurance |aw is anmended by adding a new section 1123 to read
as foll ows:

§ 1123. Adninistrative supervision. (a)(1) The superintendent nmay
issue an order placing a donestic insurer under adninistrative super-
vision if the superintendent deternines that one or nore of the condi-
tions set forth in subsection (c) of this section exists. Upon such a
deternmination, the superintendent shall furnish the insurer with a wit-
ten list of requirenents to abate the condition or conditions within the
tinme specified in the order, which shall be sixty days or another period
of tinme as designhated by the superintendent. The donmestic insurer nay
challenge the order by requesting an adninistrative hearing pursuant to
the adjudicatory proceeding rules in article three of the state adninis-
trative procedure act. Upon issuance of the order. the superintendent
shal |l advise such domestic insurer of its right to request a hearing
challenging the order pursuant to the adjudicatory proceeding rules in
article three of the state adnministrative procedure act and regul ations
promul gated by the superintendent.

(2) If, at the end of the period specified in the order, the super-
intendent deternmines that the condition or conditions that gave rise to
the order still exists or exist, then admnistrative supervision shal
continue. The insurer nmay request a hearing to challenge the superinten-
dent's deternmnation to continue adninistrative supervision.

(3) If the superintendent determ nes that the condition or conditions
that gave rise to admnistrative supervision no |onger exists or exist,
then the superintendent shall release the insurer from supervision.

(b) (1) An insurer may be subject to admnistrative supervision by the
superintendent if upon examination or any other tinme it appears in the
superintendent's discretion that:

(A) The insurer's condition renders the continuance of its business
hazardous to the public or to its insureds;

(B) The insurer has or appears to have exceeded its powers, as that
term is defined in paragraph two of this subsection, granted under its
charter and applicable |aw

(€ The insurer has failed to conply with the applicable provisions of
this chapter:;

(D) The business of the insurer is being conducted fraudulently; or

(E) The insurer gives its consent.

(2) The term "exceeded its powers" neans any one or nore of the
follow ng conditions:

(A) The insurer has refused to permt exanmnation of its books,
papers, accounts, records or affairs by the superintendent, his or her
deputies, enployees or duly comm ssioned exam ners;

(B) A donestic insurer has unlawfully renpbved fromthis state books,
papers, accounts or records necessary for an exanination of the insurer

(C© The insurer has failed to pronptly conply wth the applicable
financial reporting statutes or rules and departnental requests relating
t her et o;

(D) The insurer has neglected or refused to observe an order by the
superintendent to nmake good, within the tine prescribed by law, any
prohi bited deficiency in its capital, capital stock or surplus;

(E) The insurer is continuing to transact insurance or wite business
after its license has been revoked or suspended by the superintendent;

(F) The insurer, by contract or otherwise, has unlawfully or has in
violation of an order of the superintendent or has without first having
obtained witten approval of the superintendent if approval is required
by law. (i) totally reinsured its entire outstanding business or (ii)
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nmerged or consolidated substantially its entire property or business
with another insurer;

(G The insurer engaged in any transaction in which it is not author-
ized to engage under the laws of this state; or

(H The insurer refused to conply with a lawful order of the super-
i nt endent .

(3) The term"consent" neans agreenent to administrative supervision
by the insurer.

(c) During the period of supervision, the superintendent may prohibit
the insurer fromengaging in any of the following activities without the
superintendent's prior approval:

(1) disposing of, conveying, or encunbering any of its assets or its
business in force;

(2) withdrawi ng any funds fromits bank accounts;

(3) lending any of its funds;

(4) investing any of its funds;

(5) paying any clains;

(6) transferring any of its property;

(7) incurring any debt, obligation, or liability;

(8) nerging or consolidating with another conpany;

(9) approving new preniuns or renewi ng any policies;

(10) entering into any new reinsurance contract or treaty;

(11) terminating, surrendering. forfeiting, converting. or |apsing any
insurance policy, certificate, or contract, except for nonpaynent of
prem uns due;

(12) releasing, paying, or refunding prem um deposits, accrued cash or
| oan val ues, unearned prem uns, or other reserves on any insurance poli-
cy. certificate, or contract;

(13) making any material change in managenent; or

(14) increasing salaries and benefits of officers or directors or the
paynent of bonuses, dividends, or other paynents.

d) The superintendent nay appoint as admnistrative supervisor at
the insurer's expense, one or nore persons not enployed by any insurer
or interested in such insurer, except as a policyhol der

(e) During the period of adnministrative supervision, an insurer nay
contest an action taken or proposed to be taken by the superintendent or
by the adnministrative supervisor on the grounds that the action or
proposed action would not result in inproving the condition of the
insurer. Denial of the insurer's request upon reconsideration may be
chal l enged by the insurer by requesting an admi nistrative hearing pursu-
ant to the adjudicatory proceeding rules in article three of the state
adm ni strative procedure act.

(f) (1) The expenses of administrative supervision pursuant to this
section shall be borne and paid by the insurer so supervised.

(2) In the event that an insurer becones subject to a proceeding under
article seventy-four of this chapter within one year of the superinten-
dent releasing the insurer fromadn nistrative supervision., all accrued
and out standi ng expenses incurred in connection wth admnistrative
supervision shall be treated as actual and necessary costs and expenses
of the adninistration of such proceeding under article seventy-four of
this chapter.

(g0 Al matters pertaining to a proceeding or deternination pursuant
to this section shall be confidential and not subject to subpoena or
public inspection wunder article six of the public officers |aw or any
other statute, except to the extent that the superintendent finds

release of information necessary to protect the public.
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(h) Nothing in this section shall be construed as precluding the
superintendent frominitiating judicial proceedings to place an insurer
in rehabilitation, i gui dati on, conservati on, or di ssol ution

pr oceedi ngs.

8 3. Subsection (a) of section 1309 of the insurance law is anmended to
read as foll ows:

(a) Wenever the superintendent finds froma financial statenent or
report on exam nation that an authorized insurer is unable to pay its
outstanding lawful obligations as they mature in the regul ar course of
busi ness, as shown by an excess of required reserves and other Iliabil-
ities over admtted assets, or by its not having sufficient assets to
reinsure all outstanding risks with other solvent authorized assum ng
insurers after paying all accrued clainms owed, such insurer shall be
deemed i nsol vent and the superintendent may proceed against it pursuant
to the provisions of article seventy-four of this chapter or may place
the insurer under administrative supervision pursuant to section one
thousand one hundred twenty-three of this chapter.

8 4. Subsection (a) of section 1310 of the insurance |aw is anmended to
read as foll ows:

(a) Wenever the superintendent finds froma financial statenent, or a
report on exam nation, of any domestic stock insurer that [H5] (1) the
admtted assets are | ess than the aggregate amount of its liabilities
and outstanding capital stock or [H-4)] (2) the admtted assets of any
such insurer [which] that is required to maintain a mninmnum surplus to
policyhol ders are |less than the aggregate anpunt of its liabilities and
the anount of its mininmmsurplus to policyholders, [khe] the superinten-
dent shall determ ne the amount of the inpairnent and order the insurer
to elimnate the inmpairment within such period as [ke] the superinten-
dent designates, not nore than ninety days from the service of the
order. [He] The superintendent may al so order the insurer not to issue
any new policies while the inpairment exists. |If the inpairnent as
determ ned by the provisions of [iHem{iJ—heresf] paragraph one of this
subsection equals or exceeds twenty-five percent of the insurer's
outstanding capital stock, or as determ ned by the provisions of [iHem
H)—e+—i+)—hereof] paragraph one or two of this subsection is such that
the insurer does not have the minimum capital or mninum surplus to
policyhol ders required by this chapter, and if at the expiration of such
designated period, such insurer has not satisfied the superintendent
that such inpairment has been elimnated, the superintendent nmay proceed
agai nst the insurer pursuant to the provisions of article seventy-four
of this <chapter on the ground that its condition is such that its
further transaction of business will be hazardous to its policyholders
or its «creditors or the public or the superintendent may place the
insurer under administrative supervision pursuant to section one thou-
sand one hundred twenty-three of this chapter.

8 5. Subsection (c) of section 1311 of the insurance |aw is anmended to
read as foll ows:

(c) If the inpairment so deternmned is such that such insurer does not
have the mninmum surplus required for item(iii) of subsection (a) here-
of, and if when such designated period expires the insurer has not
satisfied the superintendent that such inpairnment has been elininated,
then the superintendent nmay proceed agai nst such insurer pursuant to the
provisions of article seventy-four of this chapter on the ground that
its further transaction of business will be hazardous to its policyhol d-
ers, its creditors or the public or the superintendent may place the
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insurer under administrative supervisions pursuant to section one thou-
sand one hundred twenty-three of this chapter.

8 6. Paragraph 2 of subsection (c) of section 1312 of the insurance
law i s anended to read as foll ows:

(2) If at the expiration of such designated period such insurer has
not satisfied the superintendent that such inpairnent has been elim-
nat ed, the superintendent nmay proceed agai nst such insurer pursuant to
the provisions of article seventy-four of this chapter as an insurer
whose condition is such that its further transaction of business in the
United States wll be hazardous to its policyholders, its creditors or
the public in the United States or the superintendent may place the
insurer under adninistrative supervision pursuant to section one thou-
sand one hundred twenty-three of this chapter.

8§ 7. This act shall take effect inmmediately.

PART B

Section 1. Section 1104 of the insurance |aw, the section heading as
anended and subsections (c) and (d) as added by chapter 235 of the | aws
of 1989, the opening paragraph of subsection (c) as anmended by chapter
598 of the |aws of 2000, is anended to read as foll ows:

§ 1104. Revocation or suspension of license; restriction of |icense
authority or limtation on premunms witten. (a) The superintendent nay
revoke any license, certificate of authority, or registration issued to
any foreign or alien insurer to do an insurance business in this state
if, after notice to and hearing, [he] the superintendent finds that such
insurer has failed to conply with any requirenment inposed upon it by the
provisions of this chapter and if in [kis] the superintendent's judgnent
such revocation is reasonably necessary to protect the interests of the
people of this state. The superintendent may, in his or her discretion,_
reinstate any such license, certificate of authority, or registration if
[Be] the superintendent finds that a ground for such revocation no | ong-
er exists.

(b) The superintendent shall revoke the certificate of authority of
any corporation or agent convicted of violating section two thousand six
hundred three of this chapter.

(c) [Fhre] (1) Notwithstanding any other provision of this chapter, the

superlntendent may [suspend—+he—L+eense——4esL++eL—Lhe—#+sease—au%he#+¥y—

or nore of the actlons sneC|f|ed in suboaraaraoh (B) of Daraqraoh f our

of this subsection against an insurer, except those insurers subject to
the provisions of subsection (c) of section two thousand three hundred
forty-three of this chapter, if after a hearing on a record, unless
wai ved by the affected insurer, the superintendent determ nes that such
insurer's surplus to policyholders is not adequate in relation to the
insurer's outstanding liabilities or toits financial needs or if the
superintendent otherw se determines that the continued operation of the
insurer mght be deened to be hazardous to the insurer's policyhol ders,
creditors, or to the general public.

(2) All matters pertaining to a proceeding or determ nation pursuant
to this subsection shall be confidential and not subject to subpoena or
public inspection under article six of the public officers law or any
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other statute, except to the extent that the superintendent finds
rel ease of informati on necessary to protect the public. The hearing
shall be initiated within twenty days after witten notice to the insur-
er. Any deternination pursuant to this subsection shall contain findings
specifying the factors deened significant in regard to the particular
insurer, and shall set forth the reasons supporting the suspension,
restriction or limtation ordered by the superintendent.

(3) The superintendent nmay consider the follow ng factors [shall—be
consi-dered—-by—the—superintendent] in making [sueh] a determination as to
whet her an insurer's surplus to policyholders is adequate in relation to
the insurer's outstanding liabilities or to its financial needs:

[5] (A) the size of the insurer as neasured by its admtted assets,
capital and surplus to policyhol ders, reserves, premumwitings, insur-
ance in force and other appropriate criteria, with such surplus to poli-
cyholders for foreign insurers adjusted in accordance with section one
t housand four hundred thirteen of this chapter;

[2] (B) the extent to which the insurer's business is diversified
anong the several kinds of insurance;

[>] (O the nunber and size of risks insured in each kind of insur-
ance and the insurer's | oss experience in regard to such risks;

[4-] (D the extent of geographical dispersion of the insurer's
risks;

[655] (E) the nature and extent of the insurer's reinsurance progran

[£6] (F) the quality, diversification and liquidity of the insurer's
i nvestnent portfolio;

[5] (G the recent past and projected future trends in regard to the
insurer's loss experience and in the size of the insurer's surplus to
pol i cyhol ders;

[68¥] (H) the surplus to policyhol ders maintained by other conparable
i nsurers;

[69+] (1) the adequacy of the insurer's reserves; and

[£6)] (J) the quality and liquidity of investnments in subsidiaries
made pursuant to this chapter

(4 (A The superintendent mmy consider the follow ng standards,
either singly or a conbination of two or nore, to deternine whether the
continued operation of any insurer mght be deened to be hazardous to
its policyholders, creditors, or to the general public:

(i) adverse findings reported in financial condition and market
conduct exam nation reports, audit reports, actuarial opinions, reports,
or _summaries, or other reports;

(ii) the national association of insurance comr Ssioners insurance
regul atory informati on systemand its other financial analysis solvency
tools and reports;

(iii) whether the insurer has nmade adequate provision, according to
presently accepted actuarial standards of practice, for the anticipated
cash flows required by the contractual obligations and rel ated expenses
of the insurer, when considered in light of the assets held by the
insurer wth respect to such reserves and related actuarial itens,
including the investnent earnings on such assets, and the considerations
anticipated to be received and retained wunder such policies and
contracts:;

(iv) the ability of an assuming reinsurer to performand whether the
insurer's reinsurance programprovides sufficient protection for the
insurer's remaining surplus after taking into account the insurer's cash
flow and the classes of business witten as well as the financial condi-
tion of the assum ng reinsurer:;




O©CoOoO~NOUP~WNE

S. 8025 7

(v) whether the insurer's operating loss in the last twelve-nonth
period or any shorter period of tinme, including net capital gain or
loss, change in non-adnitted assets, and cash dividends paid to share-
holders, is greater than fifty percent of the insurer's remaining
surplus to policyholders in excess of the nininmumrequired;

(vi) whether the insurer's operating loss in the last twelve-nonth
period or any shorter period of tine, excluding net capital gains, 1is
greater than twenty percent of the insurer's remaining surplus to poli-
cyholders in excess of the mninmumrequired:;

(vii) whether a reinsurer, an obligor, any entity in the insurer's
hol di ng conpany system as defined in paragraph six of subsection (a) of
section one thousand five hundred one of this chapter, or any subsidiary
of an insurer, is insolvent, threatened with insolvency, or delinquent
in paynment of its nonetary or other obligations, and which in the opin-
ion of the superintendent may affect the solvency of the insurer;

(viii) contingent liabilities, pledges, or guarantees that either
individually or collectively involve a total anpbunt that in the super-
intendent's opinion may affect the insurer's solvency;

(ix) whether any person who controls an insurer, as defined in para-
graph two of subsection (a) of section one thousand five hundred one of
this chapter, is delinquent in the transmtting to, or paynent of, net
prem uns to the insurer;

(x) the age and collectibility of receivables;

(xi) whether the managenent of an insurer, including officers, direc-
tors, or any other person who directly or indirectly controls the opera-
tion of the insurer, fails to possess and denonstrate the conpetence,
fitness, and reputation deened necessary to serve the insurer in such
position;

(xii) whether the insurer's managenent has failed to respond to an
inquiry of the superintendent relative to the insurer's condition or has
furnished false and m sleading information concerning such an inquiry;

(xiii) whether the insurer has failed to neet financial filing
requirenents or filing requirenents pursuant to articles fifteen
sixteen, or seventeen of this chapter, or requlations promnmul gated there-
under, in the absence of a reason satisfactory to the superintendent;

(xiv) whether the insurer's managenent either has filed any false or
msleading sworn financial statenent, or has released false or m sl ead-
ing financial statenments to lending institutions or to the genera
public, or has nade a false or nmsleading entry, or has onmtted an entry
of material amount in the insurer's books;

(xv) whether the insurer has grown so rapidly and to such an extent
that it lacks adequate financial and adnministrative capacity to neet its
obligations in a tinely nmanner;

(xvi) whether the insurer has experienced or is expected to experience
in the foreseeable future cash flow or liquidity probl ens;

(xvii) whether managenent has established reserves that do not conply
with mninmum standards established by this chapter or regulations
pronul gated thereunder, statutory accounting standards, as adopted by
the superintendent, sound actuarial principles and standards of prac-
tice;

(xviii) whether managenent persistently engages in nmaterial under
reserving that results in adverse devel opnent;

(xix) whether any transaction with an affiliate, a subsidiary, or a
parent for which the insurer receives assets or capital gains, or both,
does not provide sufficient value, liquidity, or diversity to assure the
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insurer's ability to neet its outstanding obligations as they mature;
and

(xx) any other finding determ ned by the superintendent to be hazard-
ous to the insurer's policyholders, creditors, or to the general public.

(B) If the superintendent deternmines that the insurer's surplus to
policyholders is not adequate in relation to the insurer's outstanding
liabilities or to its financial needs or if the superintendent otherw se
determines that the continued operation of the insurer may be hazardous
to its policyholders, creditors, or to the general public, then the
superintendent nay. upon a deternination, suspend the insurer's license,
certificate of authority, or registration, restrict the insurer's
license, «certificate of authority, or registration authority, or issue
an order requiring the insurer to do one or nore of the foll ow ng:

(i) reduce the total anmpbunt of present and potential liability for
policy benefits by reinsurance;

ii reduce suspend, or limt the volune of business being accepted

or renewed, or limt the anobunt of premuns witten in this state;

(iii) reduce general insurance and conmi ssion expenses by specified
net hods:;

(iv) increase the insurer's capital and surplus;

(v) suspend or limt the declaration and paynent of dividends by an
insurer to its stockholders or policyhol ders;

(vi) file reports on a formand in a nmanner acceptable to the super-

intendent concerning the market value of an insurer's assets;

(vii) limt or wthdraw from certain investnents or discontinue
certain investnment practices to the extent the superintendent deens
necessary;

(viii) docunent the adequacy of premiumrates in relation to the risks
insured;

(ix) file, in addition to regular annual statenents., interimfinancial
reports on a form and in a manner prescribed by the superintendent.
which may include a form adopted by the national association of insur-
ance commi ssi oners;

(x) correct corporate governance practice deficiencies, and adopt and
utilize governance practices acceptable to the superintendent;

(xi) provide a business plan to the superintendent in order to contin-
ue to transact business in this state; or

(xii) notw thstanding any other provision of law, adjust rates for any
non-life insurance policy or contract witten by the insurer that the
superintendent considers necessary to inprove the insurer's financial

condi tion.

=S i ] For the purposes of this
section, "insurer" shall nmean any person, firm association, corpo-
ration, or joint-stock conpany authorized to do an insurance business in
this state by a license in force pursuant to the provisions of this
chapter or exenpted by the provisions of this chapter fromsuch [icens-
ing, except that, for purposes of this section, the term"insurer" shal

not include any health nmaintenance organization operating pursuant to
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section one thousand one hundred nine of this article or any continuing
care retirement community operating pursuant to section one thousand one
hundred nineteen of this article.

8§ 2. This act shall take effect immediately.

8§ 2. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conpetent jurisdiction to be invalid, such judgnent shall not affect,
inpair, or invalidate the remainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act wuld have been enacted even if such
invalid provisions had not been included herein.

8§ 3. This act shall take effect inmmediately provided, however, that
the applicable effective date of Parts A through B of this act shall be
as specifically set forth in the |ast section of such Parts.




